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TOPICAL INDEX TO SUBJECT MATTER 


DOPTION 

A Problem Concerning Adoptions by Otto E. Riemen- 

schneider 
BATEMENT ; 

Where mortgagee brings deficiency suit against mort- 
gagors and grantee on a separate assumption and 
then brings a separate suit against the grantee on 
the covenant of assumption in the deed, the second 
suit is not abated by a non suit in the first. Alex- 
ander v. Manza 

{OWLEDGEMENTS 

While a contract by a notary to permit his employer to 
collect and retain the statutory fees is void, a 
notary may waive or remit his fee after it has been 
earned. Gittleman v. Newark 

Held, under the facts of this case, the Master in Chan- 
cery who took the acknowledgements waived any 
claim for the statutory fees. Gittleman v. Newark 

ONS 

An action involving title to liens against property situ- 
ate in this state, when no personal judgment is re- 
quired against the party to effectuate ownership, 
is a proceeding in rem. Buchman, et al v. Smith.... 

DMINISTRATIVE LAW 

Administrative Agencies 
Pound 

Resolution by County Board of Taxation directing 
president not to certify a certain employees salary, 
is not binding on the president since statute con- 
fers this power to him alone. Ballarene v. Rosen- 
blum 

Where legislature, in creating a state agency provides 
it “may sue and be sued”, a suit may be maintain- 
ed against the agency in the courts of our State. 
Ross etc. v. Delaware River Joint Commission, 
et al 

Dean Pound and Administrative Law by Clark Crane 
Vogel 

Judicial Review of Administrative Determinations Af- 
fecting Civil Liberties 

ENCY 

An attorney or agent of a debtor may take in escrow 
a release by the creditor, to be deliverd only on 
payment of the debt or claim, and to that extent 
act as agent of the claimant. Mangani v. Stadium 
Bowling 

The validity of the acts of a husband when acting as 
the agent of his wife in the management of her 
property, will be determined by the scope of the 
authority conferred upon him. Neise v. Krumack- 
in 

ontractor cannot escape liability to the owner by 
sub contracting part of the work to another person. 
Rosenquist v. Brookdale Homes, Inc. ...............- 

he status of independent contractor does not exist if 
the principal retains any right to direct or control 
the manner of execution or performance. Rosen- 
quist v. Brookdale Homes, Inc. ..............0essss0 

uthority to sign another’s name may be established by 
proof of express authorization, proof of circum- 
stances from which its grant may be inferred, or by 
proof of ratification. Monahan v. McElligott 

uthority to sign an agreement for the sale of lands 
may be conferred by parol. Monahan v. McElli- 
gott eccccee ee 
principal may not ‘profit by the fraud of his agent 
though he be ignorant of it at the time. Rovner v. 
At 


and the Law by Roscoe 


imployer is not liable for negligence of an employee 
who in using a truck was not performing any er- 
rand or service for his employer though he had 
been directed to make a delivery for his employer. 
Malfatto v. Goldfleis, et al 

husband is not, merely by reason of the mari 
lationship, an agent of his wife. Between Adelman 
and Franklin Washington Trust Co. ................ 374 
pntracts for contingent commissions for services in 
selling supplies to the United States are void though 
there be no proof that corrupt means were used or 
intended to be used in procuring the sales. Between 
Davidson & Button Corp. of America 

DHOLIC BEVERAGE CONTROL 

bmmissioner may order forfeiture of any personal pro- 
perty which is reasonably adaptable for use in con- 
nection with an unregistered still and which is 
Seized in the still property or the yard thereof. 
Patrick v. Driscoll 

transportation of alcoholic beverages upon which 

the tax has been paid but the required indicia of 
Payment is lacking, does not constitute a crime 
_ the statutes cited. State v. Cannizzaro 

' 4 


who has not obeyed an alimony order must make 
a strong case for modification. Risko v. Risko 
Woman who has accepted less than the alimony de- 
creed for more than three years is estopped from 
se full payment for that period. Risko v. 


who disobeys an alimony order may be punished 
a quasi criminal contempt. Risko v. Risko 

granting of alimony pendente lite and counsel fee 

in a suit based upon a foreign decree rests in the 

discretion of the court. Poline v. Poline 

denial of temporary alimony or counsel fees will 

Not be reversed unless it is a shock to reason and to 

justice. Poline v. Poline 

tte former wife remarries, Chancery must, on bn 

Plication of husband, enter an order vacating and 
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annulling any and all provisions for the payment 
of alimony, ab initio. Madden v. Madden 

Chancery retains jurisdiction to modify or enforce 
alimony orders. Madden v. Madden .............. 

Arrearages of alimony do not become vested in the wife 
or take on the attributes of a judgment until Chan- 
cery so orders. Madden v. Madden 

Chancery will enjoin an action at law by a former 
wife to enforce collection of arrearages of alimony 
after she has remarried. Madden v. Madden 

The right to installments of alimony becomes absolute 
and vested when they fall due. Musiker and 
Scheck, Trustee v. Schactman 

District Court has jurisdiction to entertain an action 
for arrears of alimony due under the decree of a 
sister state. Musiker and Scheck, Trustee v. Schact- 
man 

In action in District Court based on arrears of alimony 
due under a Nevada Decree, court properly refused 
to permit defendant to show decree was collusive. 
Musiker and Scheck, Trustee v. Schactman 

The alimony provisions in a divorce decree supersede 
and terminate the provisions of a separate mainten- 
ance decree. Between Grace Isserman and Abraham 
Isserman 

An alimony decree of a foreign state having jurisdic- 
tion over the parties and subject matter, which is 
final and not subject to modification, is entitled to 
full faith and credit though the wife is domiciled 
in this state and may become a public charge. Be- 
tween Grace Isserman and Abraham Isserman 

Alimony remains perpetually subject to modification. 
Between Marion O’Hara and George O’Hara 

A general release given by the wife to the husband 
after a final decree of absolute divorce does not bar 
the wife’s right to a modification of the mainten- 
ance and support orders contained in the decree 
nisi. Between Marion O’Hara and George O’Hara .. 


ANTICIPATORY BREACH 

Doctrine of anticipatory breach of contract will not be 
applied to a contract for payment of money at a 
future time ‘or to actions by a landlord against a 
tenant for repudiation of a lease. Egan v. Gar- 
field 

Held, on facts, doctrine of anticipatory breach does not 
apply to a scavenger contract under which city 
agreed to pay a monthly charge for the use of 
dumping space. Egan v. Garfield 


APPEAL 

On appeal from decisions in certiorari, the court will 
not review the facts if the judgment was supported 
by a substantial basis of testimony. American v. 
Bortos 

On appeal from a district court the appellant must file 
a state of case certified by the trial judge, and the 
judgment record. Dymyd v. Latoy 

Exceptions to the charge to the jury must be specific. 
Reardon v. Wanaque 

Errors in the charge are not available on appeal unless 
the brief identifies the exceptions by reference to 
the page and line in the record where the excerpts 
may be found. Rosenquist v. Brookdale Homes, 
Inc. 

A judgment will not be reversed for error unless after 
an examination of the whole case it appears the 
error injuriously affected the substantial rights of 
the aggrieved party. Crager v. West Hoboken 
Transfer 

There is no error in the refusal to charge in the express 
language of requests. Kellam, et als v. Akers Motor 
Lines, et al 

Findings of fact of a lower tribunal will not be review- 
ed beyond inquiring whether there was any legal 
evidence to support them. Fratello v. Newark 

Errors in admission or exclusion of evidence are not 
ground for reversal unless they injuriously affect- 


ed the substantial rights of appellant. Pelinger v. 
1 


Bernfeld 

A judgment will not be set aside for errors in pleading 
or practice unless such errors injuriously affected 
the substantial rights of a party. National Surety 
v. Clement. 

On appeal, the propriety of the judicial action is deter- 
minative, not the soundness of the reason which 
prompted it. National Surety v. Clement 

Supreme Court will not review findings of fact of the 
District Court if there was legal evidence to sup- 
port them. Zinze y. Frasca 

Appeal dismissed, for failure to exhibit either the judg- 
ment or the jury verdict in the state of case. Inde- 
pendent Realty v. Friedland 

Any reasons stated or urged in obtaining a rule for a 
new trial become res adjudicata and are not avail- 
able on appeal unless formally abandoned and re- 
served by court order. Bach v. Hillside Transpor- 
tation 

Failure of the court to charge a point or sufficiently 
enlarge on a point charged is not a ground of ap- 
peal unless a request to charge was made. Bach 
v. Hillside Transportation 

Counsel cannot, by siipulation, submit an appeal on a 
record which contains facts not presented and sub- 
mitted to the trial judge. Keehan v. Laubach, 
etc. 

Appellate court can affirm the judgment below or dis- 
miss the appeal for failure of the appellant to sub- 
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bSG kio:n0:s.aiecdes dha Chie <a 3 on ebeaen some eeee 153 


mit a proper record. Keehan v. Laubach, ete. ...... 325 


Appellate court will only reverse a trial court’s dis- 
position of a rule for new trial where such disposi- 
tion is a shock to reason and justice. Natale v. 
Automobile Finance 

Findings of fact on conflicting evidence, or on uncon- 
troverted evidence susceptable of divergent infer- 
ences, are conclusive on appeal. Glanton v. 
Shafts 

On appeal from the district court, the failure to file a 
bond as required by the statute is a fatal defect 
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which necessitates dismissal of the appeal. Pendle- 
bury v. Passaic 

Matters not included in the Specification of Defenses 
filed, not raised at the trial, and not listed in the 
Specification of Determinations filed on appeal, 
cannot be ground for reversal. Meier v. Nightin- 


gale 
The appellate court will assume that the judgment be- 
low was entered upon a theory which is sustained 
by the proofs. Choquette v. King 
Brief must refer to the page and line in the state of 
case where the questions and answers complained 
of appear. State v. Cerligione 
Findings of fact on conflicting evidence are conclusive 
on appeal. Carr v. Ionio 
On appeal from District Court, the Supreme Court will 
not weigh the evidence and will not reverse the 
judgment if there is any legal evidence to support 
it. Carr v. Ionio 
Errors in the admission of evidence are not available on 
appeal unless: proper grounds of objection were 
made at the trial. State v. King 
APPOINTMENT 
A direction to pay all taxes levied on the estate does 
not include taxes levied on property appointed by 
the will. Between Phraner, etc., et al and Stone, 
et al 
ARBITRATION 
Where contract calls for submission of disputes to an 
umpire the court will not interfere. Miller v. Penn- 
Reading 
An award, until vacated, is conclusive between the 
parties. Kearns v. Firemens, etc. 
Award in arbitration may not be collaterally attacked. 
Kearns v. Firemens, etc. 
ASSESSMENTS 
An assessment for benefits which have not presently ac- 
crued is invalid. Gorab v. Wood-Ridge 
Property acquired for one specific purpose cannot be 
subsequently charged against another project. Union 
Bldg. Co., et als v. Newark 
The cost of property purchased or condemned prior to 
the adoption of the ordinance authorizing the im- 
provement cannot be charged against the improve- 
ment. Union Bldg. Co., et als v. Newark 
ASSIGNMENTS 
Where a mortgage is assigned for a specific purpose, 
it must be applied exclusively to that purpose and 
any other disposition is a fraudulent misappropria- 
tion. Neise v. Krumackin 
suit by landlord against tenant for rent, defense 
of an existing assignment of rent is a valid defense. 
Liptak vy. Huber 
assignment of a bond together with an agreement 
by the maker that it be used as collateral for an- 
other purpose, revitalizes the bond and at the same 
time modifies its terms. Between Adelman and 
Franklin Washington Trust Co. ..............-00005 
assignment of a bond which has been paid prior to 
the assignment passes nothing. Between Adelman 
and Franklin Washington Trust Co. 
ASSUMPTION OF RISK 
Sled rider who coasted on public highway with know- 
ledge that barriers placed in his lane would force 
him onto open traffic lane held to have assumed 
risk of the hazard created by the barrier. Offringa 
v. Westwood 
One who engages in the sport of sled riding legally ac- 
cepts all the dangers which he knew or was charged 
with knowing were inherent in the sport in the 
particular circumstances, Offringa v. Westwood 
ATTACHMENT 
Motion to quash writ should not be granted unless a 
clear abuse of process is shown. Singer v. Schapiro, 
et al 
On motion to quash writ only the propriety of the rem- 
edy is reviewed and it is improper to go into the 
merits or the validity of plaintiff’s claim. Singer 
v. Schapiro, et al 
ATTORNEY AND CLIENT 
Written admissions made by an attorney out of court 
are not admissable unless made for the specific 
purpose of dispensing with proof in influencing the 
procedure in a cause, or under special authority 
from the client. Kanderer v. McAllister 
The attorney for the plaintiff in an action at law ac- 
quires no lien on the cause of action until the sum- 
mons and complaint have been served on the de- 
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fendant. Weedo v. Arlaura Realty Co. .............. 425 


BANKING 

An account in the name of “A and B, executors of C” 
or “Estate of C, deceased” without more, would jus- 
tify drafts by either “A” or “B”. But if on open- 
ing the account, the bank is notified that withdraw- 
als are to be by both executors, the account is ac- 
cepted on a restricted basis. White, et al v. Howard 
Savings 

Where parent and child open an account payable to 
either or survivor, the account itself is evidence of a 
present gift and the burden is on the one who at- 
tacks the transfer to show there was no donative 
intent. Between Hudson City Savings Bank and 
Havemeyer, et al 

Where bank account is in name of “K and R, either 
or survivor to draw” and there is no proof of own- 
ership or the source of the funds, the contract with 
the bank controls and the funds belong to the 
survivor. Between Hudson City Savings Bank and 
Havemeyer, et al 

BANKING AND INSURANCE 

Commissioner of Banking and Insurance is not liable 
for any error in judgment or discretion in any ac- 
‘tion taken or omitted by him in the conduct of a 
liquidation. Re: N. J. Title Guar. & Trust Co. ...... 
UPTCY 


A Judge Views Bankruptcy by Hon. Grover M. Mosko- 
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BAR ASSOCIATIONS 








State Bar Committee Reports .......-.-+-+++- ee 

N. J. State Bar Annual Committee Reports | 

State Bar Committee Reports ..........:0-0.ceeeeeeeeeee 203 
BARBERS 


Ordinance fixing opening and closing hours of barber 
shops held constitutional as being a reasonable and 
valid exercise of the police power. Amodio v. West 


New York, et Ql .....ccccccccccccccccccsevcccscsccces 343 
BAR EXAMS 
Attorneys — April 1945 ........seeeeeeeeeeeeeeeeee ey 
Counsellors — April 1945 .........-.seeeeeeeeeees dcausaws 141 
Attorneys — October 1945 ...........cccceeeeeeeeeeeeees 33 
Counsellors Sete TONE noc cccccnecconcvesesccsases . 365 
BONDS 


Action on a bord secured by a mortgage cannot be 
maintained unless the defendant has been made a 
party in the proceedings to foreclose the mortgage. 
Essex Co. Silver Lake v. Stefanelli 

An assignment of a bond together with an agreement 
by the maker that it be used as collateral for an- 
other purpose, revitalizes the bond and at the same 
time modifies its terms. Between Adelman and 
Franklin Washington Trust Co. 

BROKERS 

A broker having an exclusive listing entering into an 
agreement with other brokers to submit their offers 
to the owner, subject to his acceptance, is under no 
duty except to communicate all offers and remain 
neutral. House, Inc. v. Summer 

Where contract for sale of realty 
purchaser’s being able to obtain 
mortgage is not obtainable because of defects in 
title, broker is ngt entitled to commission if the 
contract calls for payment upon consummation of 
the sale. Slonim Ltd. v. Bankers Mtg. & Realty 
REPRE rier ere oer ore ete 

BUILDINGS 

An awning, not permanently attached to a building, is 
not a part of the building but at most an adjunct 
thereto. French v. Cooper, etc. i 

BUILDING AND LOANS 

A controversy over the legality of an election of a 
trustee in dissolution is not such an action as to en- 
title the trustee who is declared elected to defend 
at the expense of the estate. Schindel v. Brenauer 

et als Peak aaa 1 ae 
Trustees in dissolution have no right to take cash com- 
ing into their hands and speculate with it by pur- 


ich hd kc 166 


is contingent upon 
mortgage, and 


171 


chasing outstanding shares or to invest it in other 

securities. Re: Woodlawn B. & L. .......... saa ae 
Trustees in dissolution may accept shares in payment 

of real estate sales. Re: Woodlawn B. & L ane 


It is the duty of the trustees to apply all cash ‘receipts 

to the declaration of dividends.as and when avail- 

able. Re: Woodlawn B. & L. 
CARRIERS 

When a carrier 


61 


+ 


ecepts a C.O.D. shipment it is 
for breach of its duty in failing to collect, for 
whatever it would have collected if the duty had 
been fulfilled. Okin v. Railway Express ... 41 

Fraud or breach of warrantee between consignor - and 
consignee is no defense to a carrier who delivers a 
shipment without collecting. Okin v. Railway Ex- 
NE. - Kascucdctsenucccsivas 41 

Upon a C. O. D. shipment the « carrier cannot make ab- 


liable 


solute delivery without collecting and leave the 
shipper to his recourse against the consignee. Okin 
es SE» gas Lo can nndessasccuxiveweeseeusase 417 
CEMETERIES 
Not more than 3% of the area of any municipality shall 
be devoted to cemetery purposes. Clifton v. Crest- 
ND - dock o's cddnd ceed haneeasetadssacapenad 1 
Equity will decide the question of title to office where 
it is incidental to the protection and enforcement of 
a trust. De Geeter v. Wolkin RN 173 
A cemetery association being a charitable trust comes 
under Chancery'’s special jurisdiction over trusts 
of all kinds. De Geeter Wolkin 173 
CERTIORARI 
Writ will be dismissed as improvidently granted where 
substantial injury to the public would result with- 
out substantia! injury ‘+. prosecuor. Tax Inv. Corp. 
v. Murphy . 34 


Writ should not be directed to the trial ji idge but to the 
one who is in custody of the records. Lo Biondo v. 
‘eee . dl 

Certiorari will not be ‘issued to review District Court 
proceedings except where some jurisdictional ques- 





tion is involved. Sbrollav. Hess ...................... 174 
Supreme Court will acquiesce in statute forbidding ap- 
peal or removal by certiorari in dispossess proceed- 
ings. Sbrolla v. Hess Sd kbesidachd as 174 
Writ will be allowed to determine intent of a statute 
which is subject to two divergent constructions. 
Meehan v. Pension Commissino nas ee 
Certiorari will be allowed where there is a fairly de- 
batable question of law. Kraibuehler, et al v. Civil 
mereaee Commmasiam, G6 OE ona ccc ccc scvesceccccciccese 343 
On certiorari to review a conviction in the mag sistrate’s 
court, the cause should be captioned as it was in 
the magistrate’s court. State v. Stevens ..... 402 
When a subordinate agency has made findings of fact 
and exercised its discretion in a quasi-judicial mat- 
ter within its power, such action is conclusive if it 
has a reasonable and substantial basis in the proofs. 
National Dairy Products, et al v. Milk Control 
EA Seti b Gea Ngehaaneebbcineias renee 410 
CHANCERY PLEADING 
Suitors for relief shall present their causes fully, frank- 
ly and honestly. Fishman and Fishman, et al ....... 325 
Where it appears the bill of complaint fails to set 
forth all the facts upon which the decision will 
turn, the Court may order a fuller and more par- 
ticular statement to be made under Rules 45 and 
4. Fishman and Fishman, et als ...................:. 325 
Motion to strike bill as multifarious denied because it 
appears that to hear the causes of action together 
will avoid multiplicity of suits without inconven- 
ience to the court or unnecessary expense to the 
defendant. Between Regal, et al and Cozy Lake, 
SM tech baseuicdhuvntbacts<enanacamake seis cares 362 


A bill will not be struck as multifarious simply because 
the complainants have separate causes of action. 
Between Regal, et al and Cozy Lake, Inc., et al.... 

CHANCERY PRACTICE 

A defendant may not move to strike an answer filed by 
a co-defendant to an original bill. Duttkin v. Zalen- 
ski, et als 





A decree cannot be altered under a general leave for 
further directions. Hollander v. Mascuch ........ - 3 
Where a party, chargeable with notice of the provisions 
_of* an order, does nothing about it for almost two 
"years, he will not be heard to complain. Hollander 
v. Mascuch 
A bill may not be dismissed for lack of equity if it 
contains the necessary allegations to constitute a 
cause of action though it be shown complainant will 
probably be unsuccessful. Cobb v. Chatham Trust 
Co. 
Courts of Equity as such have no power to revise the 
decisions of the courts of law. Esplanade Co. v. As- 
bury Park 
Equity will not grant relief where same may be had 
in an action already pending and partially deter- 
mined at law. Esplanade Co. v. Asbury Park .... 
Bill or petition of review is not maintainable solely on 
the ground some other relief might have been 
granted. Strong v. Strong 
Bill of review lies for (1) error in law apparent on face 
of decree, (2) fraud in procurement of decree, (3) 
accident or mistake, (4) ncsncaih discovered evidence. 
Strong v. Strong 
Motion to strike petition is in nature ‘of ‘general denen 
rer. Strong v. Strong : : 
Proceedings to review a final Senate may -_ initiated 
by petition. Strong v. Strong 
“Interest” as used in Rule 13 contemplates a property 
“right” or “share” and is not intended as a synonym 
for “concern”. Jenkins v. McGovern 
With the exception of suits filed under the Declaratory 
Judgment Act, the attorney general is not a neces- 
sary or proper party in a suit which may turn upon 
the eneere of a statute. Jenkins v. Me- 
Govern 
Chancery has no ju: 
ity of an estate. 
A Century of the 
glick 
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142 


147 


147 


147 


—— ares e 166 
isdiction to determine the taxabil- 
Sos Samuel A. Rothenberg Trust... 
New Equity by Leonard J. Emmer- 
SA Re re am 9 ee en Pee 233 
Parties will not be allowed to up thei r causes or 

defenses and hold the future litigation. 
Between Hollander, et al and Mascuch, et al .. 
ould be made 


split 
reserve for 
250 


A challenge to the court's jurisdiction s! 
by appeal and not by a separate application made 
after the court has acted. Between Hollander, et al 


and Mascuch, et al SEK AAS Ramee 250 
Equity has jurisdiction to entertain an offer of settle- 
ment or compromise of a matter either before or 
after final decree. Between Hollander, et al and 
Mascuch, et al 
Equity will not make an obligat ry 
be vain or nugatory. Between 
O'Brien “a ¥ 
Where action is cognizable in Equ 
remedy exists at law the retenti 
a matter for the court's discré 
ropolitan Life & Kaiser 
Where a cause has been fully tried equity wi 11 ‘render a 
judgment on the merits though the remedy at law 
Between Metropo/itan Life & Kaiser... 
the court by ade- 
ual elements 


and 


" decree that might 
McClusky and 


ty and an adequate 
on of jurisdiction is 
tion. Between Met- 





is adequate 
Burden is on complainant to satisfy 
quate credible proof that the basic fact 
of his cause of action Between Lang 
Hexter, etc., et al Geunnnasnes 
To doubt the complainant's right to the remedy sought 
deny it. Between Lang and Hexter, etc., 


exist 


290 


is to 

et al 
Equity aids the vigilant not those who slumber 

rights. Between Lang and Hexter, etc., et al 
Complexity is not a ground per r se of equitable juris- 
Between Twnsp of Ewing, et al and Tren- 


se 
on their 
roe 290 
diction 
ton 
Equitable cognizance of a cause which is the subject 
of concurrent jurisdiction is usually declined where 
there is a wholly effectual remedy at law. Between 
Twns} Ewing. et al and Trenton 
Rule 215 applies only to motions directed to injunctions 
and apply to motions directed to ad in- 
terim Between Hague and Warren 
Equity has jurisdiction to enforce the restitution of let- 
ters and documents which have a peculiar artificial 
business value and for which, therefore, adequate 
n cannot be obtained at law. Industrial 
and Harper 


does not 


restraints. 





comp 
lectronics, etc. 325 
An application for re-hearing is 
ciples applicable to a motion 
Gulvin Sunshine Park, Inc. 
When litigant accepts the be 
decree, he is precluded from 
the validity of the c nditions 
Re: In the matter of the Fidelity 
Mtg. Guaranty Co., , 
Hell, on cree directing ) 
commission was a proper exercise of 
cretion. Re: In the matter of the 
Title & Mtg. Guaranty Co., 
The propriety of a subordi 
a proper Chancery proceeding is not affected by the 
possible existence of a remedy at law. Re: In the 
matter of the Fidelity Union Title & Mtg. Guaranty 
Ca., : : 
Chancery will not enjoin 
action merely because a 
added to a possible recovery on a contract 
result in the collection of more than the 
debt. Between Wanamaker and Perth Amboy Nat'l. 
Bank ; as 
motion to strike bill only the ns in 
Bill and not the supporting or answering 
affidavits are considered. Betwee n Wanamaker and 
Perth Amboy Nat'l. Bank 


CHARITIES 
Where executor failed to select the charitable benefi- 
ciaries, the court may either name a new trustee 

to make the selection or may do so itself. Between 
Levin, Sub Adm. C.T.A. and Attorney General, et 
als 
Where power is given to ‘executor to select charitable 
beneficiaries, and he dies without making any selec- 
tion, the disposition remains effective unless testa- 
tor intended it should fail in such event. Between 
Levin. Sub Adm. C. T. A. and Attorney General, et 

OEE cagicdbsdsiaeiavncisenseeeeadsadecensaudadadasnbend 

A direction that the executor distribute the residuary 
estate “to such charities as he may feel are worthy 
and those that he may feel I would be interested 
in”, is valid. Between Levin, Sub. Adm. C.T.A. and 
Attorney General, et als 


prin- 
law. 


governed by the 


for new trial at 
awarded him by a 
1ereafter challenging 
prescribed therein. 
Union Title & 
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nate order or 


decree made in 
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debt, will 
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CIVIL SERVICE 
Neither a de jure nor a de facto status can be acquir- 
ed for a non-existent office. Moriarty v. Board of 
Education of Garfield 
Veterans’ tenure rights do not apply ‘to offices or posi- 


tions held for a term fixed by law. Moriarity v. 


Board of Education of Garfield 


The authority to provide for ouster is an incident of the 


creative power. Vanderbach v. Hudson — 
Board of Taxation 
A civil servant allegedly discharged for cause, is en- 
titled on certiorari to show his discharge was “for 
political reasons”. Vanderbach v. Hudson weinid 
Board of Taxation 
On certiorari to review the dismissal of a civil servant 
it is the duty of the court to review the dismissal 
on both law and fact. Vanderbach v. Hudson Coun- 
ty Board of Taxation 
When there are conflicting claims to office and an em- 
ployee continues to recognize the old office holde: 
until the matter has been determined in court pro- 


ceedings. this does not constitute an abandonmen: 
nor a ground for removal. Vanderbach v. Hudson 
Commtyy TearG af THAR. oc csccscccccanesseusacses 


A person holding a position under the Passaic Valley 
Sewerage Commission holds a position under the 
government of this state and receives his salary 
from the state within the meaning. of R.S.38:16-1 
Brickett v. Lagay, et als 


CLASSES 

If a gift to a class 
prior life estate, 
be those 
estate. Paterson Savings v. 

A “gift to a class” is a gift to a body < 
certain in number at _ time of the gift but to be 
ascertained in the futu who are to take in defin- 
ite proportions: 
the ultimate 
Gray 


COMMISSIONS 

Court of Chancery 
trustees against 
the trust 
Fidelity Union Title & Mtg. Guar. ............... 

A substituted trustee is not bound by the agreement 
made by the original trustee as to fees and is en- 
titled to statutory fees. Re: Rothenberg Trust .... 


is given after the termination of 
the membership of the class will 


De Gray 


number. Paterson Savings v. De 


inadequate compensation even if 





Trustees, courts and beneficiaries are bound by the 
agreement as to trustee’s fees made between the 
settlor and the trustee. Re: Rothenberg Trust ..... 


Where will provides for commissions to executors and 
trustees, are bound to accept such compensa- 
tion for services unless they renounce al] 
claim to compensation in writing. Between 
Phraner, and Stone, et al 

Contracts for contingent commissions for services in 
selling supplies to the United States are void 
though there be no proof that corrupt means were 
used or intended to be used in procuring the sales 
Between Davidson & Button Corp. of America 


COMDEMNATION 
Whether or not condemnation proceedings were prose- 
t speedy conclusion held to be purely 
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CONDITIONAL SALES 

A series of notes given as part 

a conditional sale and specifically set forth in 

conditional bill of sale are in effect part of the c 

ditional Schefrin v. Serafin 


Under R.S. 46:32-28 seller may recover from buyer onl: 


Sale. 














such deficiency as remains after crediting the fa 
market value of the chattels — Schef 

v. Serafin ; w= k hase chained dcatadaeeae 
Assignor of conditional vendor and guarantor of obi 
gation of conditional vendee are in the position 
seller and buyer respec ly. Schefrin v. Serafir 

CONSPIRACY 
An indictment charging conspiracy to pervert and ob 
struct justice is sufficient even though the ove 
t char ged 1 e in pursuance thereof may | 
11. State v. Dixon and Mungioli ..... 
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that state to dissolve a marriage wheresoever co 
tre Williams North Carolina .......... 
A fin — ‘of domicile is entitled to respect and 
burden of undermining it rests heavily upor 
assailant. Williams v. North Carolina ........ 
A defendant may impeach a judgment of a sister 
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lacked jurisdiction over the subject matter. Roll —_ is 

PO He IID os hchis as ceicnsandcsnicsascens se 

In action based on a foreign judgment defendant ! oe & 28 
plead nul tiel record without contradicting time or 

ricitals in the alleged record. Rollenhagen v. St for repur 
GNU iid ned candcknsconbaurnas bakndisenipena . 

A decree cannot be impeached collaterally for io doctr 

"YY to a scar 






unless the fraud is extrinsic of the subject m2 
and affects the court’s jurisdiction or results 
denial of due process. Between Grace Isserman 
Abraham Isserman 

(Continued on next page) 
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o and not subject to modification, is entitled to full 
i faith and credit though the wife is domiciled in this 
i- state amd may become a public charge. Between 
Vv. Grace Isserman and Abraham Isserman .......... 245 
tail The right of privacy, is one of the natural and inalien- 
he able rights recognized and protected by our state 
ity constitution. Between McGovern and Van Riper, 
aces WRMRE cilndhadhn cts Wesesis<iandss to eeacilessknaneeases 
n- right of privacy is subject to a proper and reason- 
for able exercise of the reserved police power of the 
nty State. Between McGovern and Van Riper, et al .... 255 
-- [i .1d, so much of RS. 53:1-15 and RS. 53:1-19, etc. as 
ani requires the dissemination of identification records 
Sa. )f accused persons in advance of conviction, is un- 
un- constitutional. Between McGovern and Van Riper, 
ves GME ines dvtedun ene sees d tind ace penns clad aeueneian 
m- There is no right to disseminate fingerprints, etc., in 
ide: advance of conviction unless the accused becomes a 
oro- fugitive from justice. Between McGovern and Van 
en I EE ac ee ancccycea sha pteenens eG J kate col aca 2355 
ison Fingerprinting, etc., in advance of conviction is only 
eee istifiably to identify the accused or to facilitate re- 
ley apture in the event the accused becomes a fugitive 
the J from justice. Between McGovern and Van Riper, 
lar Edad is. decent orate err eieaadsmeterd aaeatiads 255 
16-1 F printing and ‘photographing of accused persons is 
ly justifiable as a means of identification in case 
f need. Between McGovern and Van Riper, et al .. 255 
of rbitrary oppressive or unreasonable exercise of the 
will tate’s police power is invalid. Sbrolla v. Hess ...... 263 
- life fy The test of the generality of a law is that it shall em- 
ace all and exclude none whose conditions and 
ene nts render it equally appropriate to them as a 
oe be Sy Ce Sic OND . fi dicncetaeadeakancadenbarea cn 263 
jefin- R.S 8-11 held invalid as being special legislation and 
upon violation of the due process clauses. Sbrolla v. 
. Dell less Pas Wane waste peed ASSN on en eee ome 263 
N ” Theori es of “Con stitutional Construction by 
emnam: Tiadiaie: TNE bn insdncnsssecracesarseetexs 265 
= fe on accused of driving while under the influence 
to au f liquor is entitled to defend himself in a timely 
ren if d orderly proceeding. Sharkey v. Wilkinson ..... 266 
In reg ction of drunken driving at a trial conducted 
Hees ;, ree hours after the complaint against and arrest 
ement the defendant, while he was apparently still 
is en- der the influence of liquor, set aside as violative 
sees f defendant's rights. Sharkey v. Wilkinson ....... 266 
yy te T Roosevelt Court and the Commerce Clause by 
en tne DED. 2. Ao cy as aan bam eae none seben cee meuee 297 
cece GT lassification stated in RS. 46:8-11 is so restricted 
rs anc d tenuous as to be illusory and unconstitutional 
ypensa- Sbrolla v. He Fie WIRE POE eT, ee eee 343 
nce nee fixing opening and closing hours of barber 
etween ps held constitutional as being a reasonable and 
weeee d exercise of the police power. Amodio v. West 
ices in w York, et cgdhadkasesteuhescaeakeeens 343 
e voices T ght to be veonsmantnd by counsel involves the 
is weres ty of reasonable diligence, and does not justify 
le Sales tponement of trial in a case of inordinate delay 
ca Getemiant: Diate ©. LAM oincisccccccsvcesccises 367 
T legislature may delegate to a subordinate agency 
> prose- he power te exercise an administrative and quasi 
yurely licial function in the legislative province in 
, ordance with an established policy. In exercis- 
oe 2 a delegated function, an agency must comply 
’ th due process of law and this bars findings of 
Pe unde: t. in a quasi-judicial inquiry, based on matters 
h in the —_ the record. National Dairy Products, et al 
the c lk Control Board A er PE AEY VEO Te . 410 
onees : 363 of P. L. 1939 amen ding R S. ‘U4: 14-2 held con- 
yer ony tutional. Re: In the matter of Leitch Manufactur- 
= fa a OS cS arasiaceuteaenee nee eancwecewaed 415 
ene BTEMPT 
— ob vho has not obeyed an alimony order must make 
ysition ¢ trong case for modification. 
Serafir nan who has accepted less than the alimony de- 
ed for more than three years is estopped from 
1 payment for that period. Risko v. Risko ....... 21 
and 2 ho disobeys an alimony order may be punished 
the ové a quasi criminal contempt. Risko v. Risko ...... 21 
may fied refusal to answer questions before the 
ind Jury constitutes contempt of court. Matter 
Joseph Sci PWAPTZ «2.2. e ee eee eee eee e tees tense eens 179 
ent . and Jury is an arm of the court and cont empt 
€ trial | its presence is treated as contempt taking place 
right © the presence of the Court. Mattre of Joseph 
nstitut Schwartz ... BO AO ee 179 
ies n ts vie fendant held in contempt for failure to 
Yeclarat ply with decree directing transfer of stock. 
‘t a nece PP A, TP PRUNEUD: osc cnccncecmcacinisesiacdgins 183 
turn u RACTS 
ns V. 
























An alimony decree of a foreign state having jurisdiction 
over the parties and subject matter, which is final 
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° s part of the agreement. Keller v. Homan ...... 54 
state by fi to satisfy the Statute of Frauds if the 
ot entit ain can be gathered from two or more de- 
lander papers so long as the signed memorandum 
In of eV ns such reference to the other papers as to 
n wh the latter part of the former. Keller v. Ho- 
ND os esti euctcspendss ei ebiaeasen OS adnate 54 

eae an a special usage or custom is not admissable 
e one a ss it is the key to the contract without which 
ister os the intent of the parties cannot be ascertained. 
sv. N0 Wal'man v. United Cas. Co., et als ... via 61 
seeeee r eement of sale does not specify date for pass- 
s power ng title, the deed is due on demand, within a 
soever ~ nable time, accompanied by a tender of the 
veteee } ce due. Monahan v. McElligott ................ 102 
t anc do.ng of that which one is legally bound to do is 
y upo! n valid consideration for a contract. Bergeron v. 
pessecest RN OE SO eee . 142 
sister - Mtract based on a consideration which is against 
sister 5 I policy is void. Stone v. Steiner Mfg. Co. .... 153 
ter. Roll of anticipatory breach of contract will not be 
@ppied to a contract for payment of money at a 
time or to actions by a landlord against a 
for repudiation of a lease. Egan v. Gar- 
Kec cede chem pinese nan ehtahad and ee mebae wanes 181 
peeeee on facts. doctrine of anticipatory breach does not 
y to a scavenger contract under which city 
egreed to pay a monthly charge for the use of 
umping space. Egan v. Garfield ...........--+-+-+++ 181 
Fre there is no power to make an express promise 
oeceen ' contract there can be no implied promise or im- 
lied contract. Hoboken Local No. 2 v. Hoboken .... 182 














Held, on facts, agreement made with landlord to supply 
heat to tenants was an agreement made for the 
benefit of the tenants and a tenant could bring an 
action thereon as a 3rd party beneficiary. Werner 
v. Kent Parking Garage, Inc. ....... iad 

Where there is no ambiguity in a written contract thé 
construction thereof is for the court. Colson, etc., 
et al v. Lakeview 

Held, on facts, agreement to advance funds to admiy- 


=. 
istrator in order to pay legatees is a contractural ob- 


ligation for the benefit of the legatees which cannot 
be rescinded without sufficient consideration. Be- 
tween Lombardi, et al and Camden Trust Com- 
pany, et al ‘ 
One who seeks to avoid a contract on the ground of 
intoxication must show either that his mental facili- 
ties were so deficient that he could not realize and 
appreciate the nature and consequences of his act, 
or that the intoxication was caused by the person 
against whom the relief is sought, or that such per- 
son obtained an undue and unfair advantage over 
the party aggrieved by the reason of his condi- 
tion. Seminara and Grisman ..............+seeeeee . 394 
Contracts for contingent commissions for services in 
selling supplies to the United States are void 
though there be no proof that corrupt means were 
used or intended to be used in procuring the sales. 
Between Davidson & Button Corp. of America 
Failure to file a lis pendens as required by R.S. 46:21-3 
renders a recorded contract for the sale of realty 
void as against a purchaser for value who consum- 
mated his purchase subsequent to the recording of 
the contract, even though he had actual knowledge 
thereof prior to such consummation. Beween Reade 
and Leslie, et als 
The vendee under a recorded contract of sale must 
institute proceedings and file a lis pendens within 
three months from the date fixed for consummation 
of the contract, if the contract is to be enforced 
against a subsequent purchaser for value. Between 
Reade and Leslie, et als 
CONTRIBUTORY NEGLIGENCE 
The defense of contributory negligence is not avail- 
able in an action by the state to recover for damage 
to its property. Miller v. Layton 
The normal measure of damages in an action for con- 
version of a standardized commercial product is the 
market value of the goods at the time the con- 
version occurs, the word “market” meaning that 
phase of commercial activity in which the pro- 
duct is bought and sold. Zemel v. Commercial 
Where goods converted are no longer available, the 
ceiling price of available goods of the nearest qual- 
ity may be taken as the measure of damages. Photo 
Developing v. Bittner 
CONVEYANCES 
Where so called Habendum clause creates an estate 
contradictory to other provisions of the lease, the 
whole instrument is scrutinized in quest of the true 
intention of the parties. Sate v. Berman 
CORPORATIONS 
A dissolved corporation retains its entity for the pur- 
pose of prosecuting and defending suits. N. J. Title 
Gaar, & Treat Co. 0. Terk osc oie sisiccwscacccies 43 
In suit by corporate creditor against directors or stock- 
holders after dissolution, the directors or stockhold- 
ers may avail themselves of every defense, includ- 
ing the statutes of limitations, available to the 
corporation. N. J. Title Guar. & Trus Co. v. Ber- 
liner 


410 


Neither directors nor stockholders of a corporation in 
dissolution are liable to a corporate creditor for the 
assets of the corporation unless the creditor has an 
enforceable obligation against the corporation. N. J. 
Title Guar. & Trust Co. v. Berliner 

A stock certificate should not be issued in the names 
of “A and/or B”. Ward v. Jersey Central Power & 
BAM Ancchacoascnese 

The directors of a corporation become trustees in dis- 
solution for the benefit of claimants. Between New- 
ark and Jos. Hollander, Inc., et al ......5...000s000% 

A corporation cannot voluntarily dissolve without 
naking reasonable provisions for the payment of 
claims against it, though such claims be contingent. 
Between Newark and Jos. Hollander, Inc., et als.... 217 


Where a corporation is unlawfully dissolved its assets 
become a trust fund for the benefit of creditors and 
others including the taxing authority. Between 
Newark and Jos. Hollander, Inc., et als ............ 217 
Dissolve or Not to Dissolve That Corporation—That 
is the Question. by Harold A. Eppston .............. WS 

Chap. 363 of P. L. 1939 amending R.S. 14:14-2 held con- 
stitutional. Re: In the matter of Leitch Manufactur- 
SE GAO. 5 ic os ccdncawes ccs coswenancvensmoenapese 415 

COSTS 

In a case of certiorari to an indictment, the cost of 
depositions taken before a commissioner may be 
apportioned between the State and the defendants. 
PS Te, GRONOR. CE DE oon sais nas cddG san Kock seo o50> 409 

COUNSEL FEES 

The granting of alimony pendente lite and counsel 
fee in a suit based upon a foreign decree rests in 
the discretion of the court. Poline v. Poline ........ 

The denial of temporary alimony or counsel fees will 
not be reversed unless it is a shock to reason and 
hey Se. en A is vc nedhing scan 22 


Attorney’s fees for services in one cause will not be al- 
lowed in another proceeding. Re: Rothenberg 
Trust . Picea ee dug badaacdes Mcaeee vee Kadae trons 211 
CREDITORS RIGHTS 
Where the existence of a credit to the judgment debtor 
is denied, same cannot be reached by levy and 
der to show cause but can be established under 
t.S. 2:26-171 et seq. Winchell v. Clayton, et al ...... 264 
CRIMINAL LAW 
The Right of Counsel Under the Sixth Amendment .... 1 
Authorities are liable to indictment where they must 
be aware of existing criminal conditions and fail or 
refuse to act. State v. Donovan, et al 
fact that an indictment was prompted or even 
procured by political adversaries, is, taken by itself, 
no ground for quashing. State v. Donovan, et al .... 10 
A criminal prosecution terminates and a cause of ac- 
tion for malicious prosecution arises on the date the 
grand jury votes not to indict. Kearney v. Mallon 


The 


SO» 5:50 > sarin hn cceedee Raat ae ieee . 
Acts not clearly within the prohibited ‘class are ex- 
cluded. State v. Brenner and Canderliere ........ 102 


Lewdness within the concept of our statute prohibit- 
ing lewdness in private, imports some degree of 
sexual aberration or impurity and denotes gross and 


oes 46 
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wanton indecency in the sexual relations. State v. 
Brenner and Canderliere ..............-.sceeeeeeeeee I 


Neither adultery nor fornication committed in secret 
and not constituting cohabitation publicly indecent 
in the manner of the association, is lewdness. State 
v. Brenner and Canderliere ................ 

Under R.S. 2:216-4, recorders court has jurisdiction over 
offense not specifically named only if neither the 
fine or the imprisonment prescribed for the offense 
is greater than the limits of the statute. Jucker v. 
Recorder’s Court of Irvington .......... 


Held R.S. 30:4-142 does not prevent the addition of com- 
mutation time granted under a second sentence to 
the time required under a third sentence. Re: 
RET, INE 265 56hs ddd oc ¥udatebeun odes was .. 255 

Fingerprinting and photographing of accused persons is 
only justifiable as a means of identification in case 
of need. Between McGovern and Van Riper, et 
de OER RN Sree awe Hie MOP ney ee eae pe ene ee vee 

Fingerprinting, etc., in advance of conviction is only 
justifiable to identify the accused or to facilitate 
recapture in the event the accused becomes a fugi- 
tive from justice. Between McGovern and Van 
BE, BED) picacelinn dachcdaiesshoeseadiaw 

There is no right to disseminate fingerprints, ete., in 
advance of conviction unless the accused becomes a 
fugitive from justice. Between McGovern and Van 
Riper, et al 

Held, so much of R.S. 53:1-15 and R.S. 53:1-19 ete. as 
requires the dissemination of identification records 
of accused persons in advance of conviction, is un- 
constitutional. Between McGovern and Van Riper, 
OD ME ci cpocscataucsosendenssaschieascisnier ketone tess 

A person accused of driving while under the influence 
of liquor is entitled to defend himself in a timely 
and orderly proceeding. Sharkey v. Williamson .... 

Conviction of drunken driving at a trial conducted 
three hours after the complaint against and arrest 
of the defendant, while he was apparently still 
under the influence of liquor, set aside as violative 
of defendant's right. Sharkey vy. Wilkinson ........ 

The 24 hour clause in the drunken driving statutes ap- 

plies to “detention” and not to the lodging of the 

complaint. Kuchma v. Ingham 
time limit for the issuance of a summons or war- 
rant under R.S. 39:4-50 is 30 days after the offense, 

RCT Ws RMI a nf a: csi5s bo vipra pag nxiem wilioid 

In the absence of a duly verified complaint which com- 
plies with the statutes, the court can acquire no 
—— over a drunken driving offense. Gorsky 
j I, IIE, 09.958 65 x ss wiesea Poe be esos ee eke 

The transportation of alcoholic beverages upon which 
the tax has been paid but the required indicia of 
payment is lacking, does not constitute a crime 
under the statutes cited. State v. Cannizarro ........ 

Penal statutes are to be taken strictly and literally. 
TE: TRON 5.5 ooh a avecns vccdahee vide sccons 
indictment for malfeasance in office may aliege 
various acts of neglect of duty, all of which con- 
stitute the single crime of malfeasance, even though 
such acts constitute distinct offenses against the 
TOON, SE EIN, oss son acniddehcuwdasseeaee 

Where there are two or more statutes applicable to the 
violations alleged in the indictment does not prove 
whichever statute it prefers. State v. Tulenko ..... 

Failure to prove or sustain one or more of the specific 
violations alleged in the indictment does not prove 
it is faulty nor justify a general directed verdict of 
acquittal, if there was proof of a sufficient number 
of acts to constitute the crime charged. State v. 
MR on cane bea Si ra vac iasterG ea dient asinmt ras ies 

A general verdict of guilty under an indictment con- 
taining several counts will be upheld if the evidence 
supports a finding of guilty on any one of the 
COMES: THE DCS ia sinh ib cidtisevnawedcddiews ; 

The claim that the State suppressed evidence favorable 

to defendant, held (a) not supported by the proofs, 

and (b) not available on strict writ of error. State 

NR: 5 Faas eco eek bo Warland ia Sbaeks Accor ce 

indictment charging conspiracy to pervert and ob- 

struct justice is sufficient even though the overt 
act charged done in pursuance thereof may be law- 
ful. State v. Dixon and Mungioli .................... 

Denial of a motion to withdraw a plea of not guilty in 
order to attack an indictment, made after defend- 
ant had taken several steps in the cause and after 
the Statute of Limitations had run, held not an 
abuse of discretion. State v. Cerligione 

A motion to withdraw a plea 
cretion of the court. State v. Cerligione ............ 

Neither a fine nor costs imposed as a criminal sentence 
can be satisfied by civil process. State v. Stevens.... 402 

The place of commission of the crime is not where the 

horse racing is done, but where the “book” is 
made: Stabe v. Therein, Ot WIG oie cic sis c vss ycaedeces.s 

1 indictment charging that defendants did, at a named 

place in this State “make and take what is 

monly known as a book, upon the running of 
horses”, etc., correctly charged the violation of our 
statute in that regard. State v. Morano, et als 
word “book-making” normally connotes the 
ing of a betting book. State v. Morano, et als 

If there is any legal evidence from which an inference 

of guilt may be drawn there cannot be a direction 
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OE emptatl, hale Ws BEI ao eceiecccossskse vin cals evaanes 426 
CURTESY 
Where the land is in possession of a tenant by curtesy, 
the law of this state does not permit a decree for 
its partition without the consent of such tenant. 
eee sy. ID oo 05 ood on Fd bc a hw ec edben nce 110 


CUSTODY 
Grandparents are not entitled to custody of an infant 
as against the father who has not abandoned the 
child and mg bring it up in accordance with his 
means. Starr INS 655.6 3s wn itssision sa Soecueemen 38 
When it is wer he that a mother cannot adequately 
and properly care for her illegitimate child, the 
interests of the child must be accorded pre-eminent 
respect. Re: In the matter of the application of R. L. 
ae: _ of Habeus Corpus for her Infant Child 
In determining the custody of a child, the legal rights 
of the parent must be contemplated, but the sub- 
ject of paramount consideration is the welfare of 
the child. Re: In the matter of the application of 
R. L. for a of Habeas Corpus for her Infant 
Child R. P. H. ...... - oe 
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DAMAGES 
The normal measure of damages in an action for con- 
version of a standardized commercial product is 
the market value of the goods at the time the con- 
version occurs, the word “market” meaning that 
phase of commercial activity in which the product 
is bought and sold. Zemel v. Commerial ..........-- 30 
In the absence of proof of any loss directly and natur- 
ally resulting from the buyer’s repudiation of a sale, 
the seller is entitled to only normal damages. N. Y.- 
N. J. Specialty Co. v. Brown Bros. ..........++++++++ 62 
Where there is an avaliable market for the goods, the 
measure of damages for the repudiation of a sale 
by the buyer is the difference between the market 
price and the contract price and not the profit 
which the seller would have made. N. Y.-N. J. 
Specialty Co. v. Brown Bros. 
Plaintiff suffered four fractured ribs, was confined to 
bed three weeks, lost eleven weeks employment to- 
taling $363 and had a doctor's bill of $152, held ver- 
dict of $7,000 was excessive. McGinley v. Pubilc 
Service 
Doctrine of anticipatory breach of contract will not 
be applied to a contract for payment of money 
at a future time or to actions by a landlord against 
a tenant for repudiation of a lease. Egan v. Gar- 
field 
Where plaintiff sues in replevin for possession or in the 
alternative for the value of the chattels, a judg- 
ment for the value with interest is improper. 
Photo Developing v. Bittner 
Where goods converted are no longer available, the 
ceiling price of, available goods of the nearest 
quality may be taken as the measure of damages. 
Photo Developing v. Bittner 
DECLARATORY JUDGMENTS 
Court may determine the respective rights of grantor 
and grantee under a contract of sale and deed. Ed- 
sam Screw Machine v. Chester ..........-60+eeeeeees 70 
Under the Act, the controversial question must be one 
within the jurisdiction of the court in which the 
declaratory judgment is sought. Between Twnsp of 
Ewing, et al and Trenton .........--..0eeeseeeeeeeees 306 
A declaration of legal rights may be had only in the 
courts of law. Between Twnsp of Ewing, et al ard 
Trenton 
DEDICATIONS 
A qualified dedication of lands for public highway pur- 
poses may be lawfully made and where a reserva- 
tion is withheld, the public acquires the highway 
cum Onere. Between Canda Realty Company and 
Carteret 
DEEDS 
The rule that where the granting and habendum claus- 
es are repugnant the granting clause controls, 
while still a rule of construction, is no longer a 
strict rule governing the transmission of estates. 
Between Trenton Potteries and Blackwell ........ 305 
Where the granting and habendum clauses are re- 
pugnant, the process of inquiry today is to scrut- 
‘inize the whole instrument in quest of the true in- 
tentions of the parties. Between Trenton Potteries 
i OID 5g cn dn dk46600eeeensdaeennvesdrannncances 305 
DEFICIENCY SUITS 
Statutory limitations of suit fer deficiency to 3 months 
after confirmaticn and requirements of lis pendens 
do not apply to actions against assuming grantees. 
Alexander v. Manza 
The equitable doctrine of the Lowenstein case may be 
invoked only by the distressed. Between Wana- 
maker and Perth Amboy Natl Bank ................ 392 
DEPOSITIONS 
In a case of certiorari to an indictment, the cost of de- 
positions taken before a commissioner may be ap- 
portioned between the State and the defendants. 
State v. Donovan, et al .........-cccccccccccescccsece 409 
DISCOVERY 
A bill for discovery will not be granted unless the facts 
sought are evidence material to the issues involved. 
Between Pattyn and Wright Aeronautical Corpora- 
SOG acacundncdadeseo<dsssgeunesncas SALRRAenRaeeadaGcend 
Chancery’s jurisdiction to allow discovery in aid of a 
suit at law and restrain the law proceeding until 
the discovery is had, is well settled. Between Hague 
and Warren 
A demand for particulars does not seek discovery; dis- 
covery at law is by interrogatories, oyer, or exam- 
ination before trial. Between Hague and War- 
MME a acter eesedaaadad yreusenstaaneenes 
A defendant may be compelled to disclose his fraudu- 
lent practices even though such facts might ex- 
pose him to a prosecution for conspiracy. Between 
Hague and Warren 
Where the bill is for discovery alone, a motion to strike 
the entire bill will be overruled if the complainant 
is entitled to a discovery of any part. Between 
Blmane amd Warren oon... eccccccccccccccccccceseccces 
DISCRIMINATION 
Summary, Analysis and Comment on Anti-Discrimina- 
tion or Fair Employment Practices Legislation of 
New Jersey by Meyer Pesin 
Anti-Discrimination Law Binding on the State 
Rules of Practice of the Division Against Discrimina- 
. tion 
DISTRICT COURTS 
Certiorari will not be issued to review District Court 
proceedings except where some jurisdictional ques- 
tion is involved. Sbrolla v. Hess .........-.....+0+++ 174 
New Essex District Court Procedure ...............+...: 209 
Rules of Essex County Judicial District Court .......... 225 
In action in District Court based on arrears of alimony 
due under a Nevada Decree, court properly refused 
to permit defendant to show decree was collusive. 
Musiker and Scheck, Trustees v. Schactman ........ 
District Court has jurisdiction to entertain an action 
for arrears of alimony due under the decree of a 
a sister state. Musiker and Scheck, Trustee v. 
Schactman 
RS. 2:23-121 limits the time for application for new 
trial to 30 days from the judgment but does not 
limit the time within which the order granting a 
new trial shall be made. Hockenjos v. District Court 
of the Essex County Judicial Dist. Part One ........ 407 
DIVORCE 
Where there is no animus manendi the court does not 
acquire jurisdiction over the subject matter of the 
divorce and a decree rendered therein has no effect 
in this state. Hollander v. Hollander .............. 174 
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A decree of divorce obtained in a sister state by a 
fraud upon the court of that state is not entitled 
to*full faith and credit. Hollander v. Hollander .... 174 

Decree of divorce is a conclusive adjudication of every- 
thing except the jurisdictional facts upon which it 
is founded, and domicile is a jurisdictional fact. 
Williams v. North Carolina 

Full faith and credit, clause does not preclude one State 
from determining divorce decree of sister State is 
invalid for lack of jurisdiction. Williams v. North 
EE ree rere 181 

Domicile of one spouse within a State gives power to 
that state to dissolve a marriage wheresoever con- 
tracted. Williams v. North Carolina 

A finding of domicile is entitled to respect and the bur- 
den of undermining it rests heavily upon the assail- 
ant. Williams v. Nroth Carolina 

An alimony decree of a foreign state having jurisdic- 
tion over the parties and subject matter, which is 
final and not subject to modification, is entitled to 
full faith and credit though the wife is domiciled 
in this state and may become a public charge. Be- 
tween Grace Isserman and Abraham Isserman 

The alimony provisions in a divorce decree supersede 
and terminate the provisions of a separate main- 
tenance decree. Between Grace Isserman and Abra- 
ham Isserman 

A decree cannot be impeached collaterally for fraud 
unless the fraud is extrinsic of the subject matter 
and affects the court’s jurisdiction or results in a 
denial of due process. Between Grace Isserman 
and Abraham Isserman 

One who voluntarily seeks and secures judicial relief 
is estopped to deny the court’s jurisdiction to grant 
it. Between Grace Isserman and Abraham Isser- 
man 

Alimony pendente lite will not be granted where there 
is no present need for support shown but counsel 
fees and suit moneys will be allowed. Between 
RE I I oi veendccadnencnasddnsaseceacs 333 

The joinder of a non-matrimonial cause with a matri- 
monial cause is in the discretion of the court and 
will not be permitted where the issues are not- 
germane. Between Dumont and Dumont ............ 333 

The public policy of our state is not to recognize a 
divorce obtained in another state by an inhabitant 
of this state who went into the other state to ob- 
tain a divorce on a cause which occurred here or 
for a cause which is not ground for divorce under 
our laws. Giresi v. Giresi 

While as a general rule, a party cannot challenge a 
court’s jurisdiction after entering a general appear- 
ance in the cause, divorce cases bring sui generis 
such challenge may nevertheless be made in those 
cases dealing with the effect of a divorce decree 
obtained in another state. Giresi v. Giresi 

DRUNKEN DRIVING 

The time limit for the issuance of a summons or war- 
ant under R.S. 39:4-50 is 30 days after the offense. 
Kuchma v. Ingham 

The 24 hour clause in the drunken driving statutes ap- 

plies to “detention” and not to the lodging of the 
complaint. Kuchma v. Ingham ...................... 

In the absence of a duly verified complaint which 

complies with the statutes, the court can acquire 
no jurisdiction over a drunken driving offense. 
Grosky v. McGovern, etc. 
DURESS 
Action may be maintained against a garage keeper by a 
person who has overpaid on an automobile repair 
bill, under duress of detention of the involved auto- 
mobile. Meier v. Nightingale 
EASEMENTS 
No grant of an easement will be implied contrary to 
the provisions of the deed. Karason Co. v. Anglo- 
OS reer ere re 139 
The express grant of certain easements raises an in- 
ference that no others were intended to pass by the 
same deed. Karason Co. v. Anglo-American Leather 


When encroachment exists at time complaint is filed, 
plaintiff is entitled to formal judgment for posses- 
sion, for damages, and for costs even though the 
encroachment is removed before. Bleiberg v. 
Gross 

The fact that defendant entered upon the premises 
with the consent of the owner is no defense in the 
ejectment action where the owner has since revoked 
his permission. Chapman v. Mitchell and Estes ..... 375 

ELECTION OF REMEDIES 

A complainant will be required to elect between a 
suit in equity for specific performance and an ac- 
tion at law for damages for breach of contract, 


where both are based on the same contract. Be- 
tween Poloha and Ruman, et als .................-.: 330 
ELECTIONS 


The right to contest the nomination of a candidate for 
public office under R.S. 19:29-1 et seq. is applicable 
only to candidates nominated at a primary election 
as distinguished from those nominated by petition. 
Re: Nomination of Roland J. Hines 

EMINENT DOMAIN 

While equity has jurisdiction to prevent seizure of 
private property for public use without condemna- 
tion, it will not exercise its powers, where the ag- 
grieved party has not acted with reasonable dili- 
gence, and has permitted the appropriation of the 
lands. Between Canda Realty Company and Car- 
teret 


Owner of property will not be put to expense of mov- 
ing a structure which partially encroaches on ad- 
joining property if he did not erect it. Karason Co. 
v. Anglo-American Leather Co. 

EQUITABLE REPLEVIN 

Equity has jurisdiction to enforce the restitution of let- 
ters and documents which have a peculiar artificial 
business value and for which, therefore, adequate 
compensation cannot be obtained at law. Industrial 
Electronics, ete. & Harper 

ESCROW 

An attorney or agent of a debtor may take in escrow a 
release by the creditor, to be delivered only on 
payment of the debt or claim, and to that extent 
act as agent of the claimant. Mangani v. Stadium 
Bowling 

ESTATES 

An executor of a fraudulent transferor may sue to re- 
cover the property transferred to the extent neces- 
sary to pay the defrauded creditors, where the es- 








tate is insolvent and creditors have not already en- 







forced the right. Duttkin v. Zalenski, et als ........ Where ; 
An executrix is not obliged to plead the statute of reca 
limitations and will be allowed credit in her ac- reco 
count for payment of a just claim against which reco! 
the statute has run. Re: Estate of Michael Win- the | 
WP cccccccdcvccccosccccncscgesoccoseccscccocesaceoosees purp 
Prerogative Court has no jurisdiction to review an or- son ' 
der of probate of the Surrogate’s Court, nor to order Court w 
solemn probate after common probate has been regul 
granted by the Surrogate. Schott v. Pomerehne .... Proof of 
An administrator is liable to the estate for any loss en- unles 
tailed by reason of his negligence. Re: Estate of the ji 
Se Ti, SRE ences cccccccncdsnccsstessaccunamovus Wall 


Where the personal property in an estate is insufficient Proof of 
to pay debts, it is the administrator’s duty to peti- : 
tion the court for permission to sell real estate. Re: 
Estate of Mary A. Geagen ...............005 Reeeun : 

An administrator is charged with the utmost good faith, 
ordinary care and reasonable diligence. Re: Estate 





Ee ks I hdd cdsddsccdicciascuciimecan 

A decree approving an account after due notice to al] 7 t} 
beneficiaries, estops a beneficiary from subsequent- ges. | 
ly objecting to any item or matter covered in the A photog 
account. Pollock v. Bowman .................+se0+5. per 

Where real estate is devised to A for life and is en- hotog 
cumbered by a mortgage, and no adequate provision Akers 
is made for the payment thereof, the Chancellor ) Witness n 


may on petition and notice to interested persons ~ 
order the real estate sold and the proceeds used to © 
pay the mortgage. Ryder v. Ryder ................. Ak 
An executor has an absolute power of disposal over | A ° 
personal property and a duty to sell same and in- 
vest the proceeds where distribution cannot bk 











made until the death of a life tenant. Ryder y _ testify. 
MME. ddcdntscdcsiccndsauinahanhivkokaamuandlaahadaes as 
In default of the existence of the object of the gif 7 Presumptic 
over and in the absence of other testamentary in. — t be 
tent, the prior estate becomes absolute. Ricardo » | olita 
DE xadicccsatendeissasuledsccdudobadtoceuer esas P vide 


Vested estates are not divested unless all the even: 
upon which a gift over is based actually happene 
Ricardo v. Kelly 

Devise of a remainder limited upon a particular prece 
dent estate, necessarily terminable, will be cor 
Strued as vesting at the death of the testator. R. 
cardo v. Kelly 

Conditions subsequent 
Kelly 

A direction to the executor to pay any and all esta: 
and inheritance taxes levied upon the estate doz 
not include taxes levied on inter vivos gifts sinc 
they are not part of the estate and do not pass 
under the will. Commercial Trust v. Thurber .. 

Insurance companies issuing annuity contracts payabs 
to surviving spouse after insured’s death, are nw 
liable for estate or inheritance taxes levied. Com 
mercial Trust v. Thurber .............<.scocssss 


are not favored. Ricardo + 


In fixing an afterborn child’s share of his father’s e purpose } 
tate, each bequest and devise ds treated as if Fried]. 
were the only property disposed of. Between Fre2 = evidence 
erick D’Arcangelo, etc. and Pasqualina D’A~cang: ‘urity f 
I IN ede eases abo brs aoe ao aeeletieee 7: ndebtedn 


By statute, an afterborn child not provided for nor d 
inherited in his father’s will, takes the -hare } 
would have taken if his father had died intesta: 
Between Frederick D’Arcangelo, etc. and Pasqu 
Hm DP Arenal, ot Oh occ cic sciccccccavccesc : 

Where there are two or more executors, the act of ca 
is the act of all. White, et al v. Howard Savin-s 

Held, on facts, agreement to advance funds to adm 
istrator in order to pay legatees is a contract 
obligation for the benefit of the legatees which ca 
not be rescinded without sufficient considerati: 
Between Lombardi, et al and Camden Trust Cc 



















CE” SCL ES MeN Res SENS sii - 
On an appeal to the prerogative Court from the ¢ 
phan’s Court only the questions involved in the 2 sability i 
judication which is the subject of appeal are : to be ace 
moved into the appellate court, leaving all ott AN kcewee 
matters in the court below. Estate of Allie Norm™— Party is en 
An appeal to the Orphan’s Court from a surrogates fore the 
der of probate has the effect of suspending fu > trial. § 
tions of the executor until the appeal shall h ness canr 
been determined. Estate of Allie Norrell ...... fendant « 
An administrator pendente lite is a representative viously 
the court and assets held by him are in custé King ... 
legis. Estate of Allie Norrell .................. -UTION 
When the Orphan’s Court appoints an administra’! levy is 
pendente lite to preserve the corpus of an es f is on 
recourse to an appeal may be had only in cas perty of 
an abuse of its discretion. Estate of Allie Norrel! e the exist 
Where will provides for commissions to executors denied, sz 
trustees, they are bound to accept such compe * to shov 
for their services unless they renounce all c RS. 2:26-171 
to that compensation in writing. Between Phr:z UTORS 
etc., et al and Stone, et al .................... ere there are 
The personal representatives of the last surviving s the act of 


S 


tee of a testamentary trust comprised solely of! 


sonalty, may properly assume the administra” expert may 






of the trust and seek instructions. Between Du sedge in mar 
et al and Stevens, etc., et al ................. ‘ with the 
ESTOPPEL property 

A representation by a municipal agent that the law Appeals, ete.., 
be ignored cannot be the basis of an est@™ DITION 
against the city. J. S. Rippel & Co. v. Newark extradition, 

Where parties in interest have adopted a practical Merits and i 
struction of a will and acted in accordance t 0: the prison 
with, they may be estopped from asserting cor actual crime. 
rights. Brown v. Corn Exchange Bank ........ 1 extradition of! 

One shall not be permitted to repudiate an act do Sider alleged 
position taken where that course would work i tees unless tt 
tice to another, who having the right to do 


te wher 
lied thereon. Brown v. Corn Exchange Bank or di 
Doctrine of estoppel is not applicable to the St sas Corpr 
the performance of Governmental functions. ton proceedir 
i le te MMU a dak ccidcsinccancceccucnnedoce 9uestion of th 
One who voluntarily seeks and secures judicial if there j 
is estopped to deny the court's jurisdictic 
grant it. Between Grace Isserman and Abraha 
serman 
The doctrine of equitable estoppel is now recod 
and administered by courts of law. Between 
of Ewing, et al and Trenton Tadition will ; 
EVIDENCE 'gainst the pri 
Written admissions made by an attorney out of dictment or ar 
are not admissable unless made for the specifi@™ ‘" the matter 
pose of dispensing with proof or influencit E 
procedure in a cause, or under special au 
from the client. Kanderer v. McAllister ..... 
(Continued on next page) 
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document used to refresh a witness’s recollection is 
not admissable in evidence. Jackson v. Pioneer .... 


Where a witness has made a written record and cannot 


Co 
Proc 


4 
RADITION 


recall the events therein even after being shown the 
record, the writing is admissable in evidence as a 
record of past recollection, if it is shown he made 
the entries at the time because it was his duty or 
purpose to record the fact as it then existed. Jack- 
son v. Pioneer 
urt will take judicial notice of Federal orders and 
regulations. Nicholopulos v. Lehrer ................ 
of of a special usage or custom is not admissable 
unless it is the key to the contract without which 
the intent of the parties cannot be ascertained. 
Wallman v. United Cas Co., et als ............02.00. 
f of physical conditions, reactions and functional 
turbances which denote probable pregnancy and 
h are testified to as being the same as ex- 
erienced in pregnancy with prior children held 
ficient to justify conclusion of pregnancy. State 
RRR rr ny er ter rssetes 
tion under the Death Act, testimony as to insan- 
of decedent is admissable on question of dam- 
ges. Crager v. West Hoboken Transfer ............ 
ograph may be introduced in evidence when 
roperly identified and established even though the 
1otographer is not produced. Kellam, et al v. 
Akers Motor Lines, et al 
ness may testify he heard defendant plead “guilty” 
a charge of reckless driving based on the acci- 
put of which the case arises. Kellam, et al v. 

s Motor OEM cin norsechstasccuemeumnee 
s may at any memorandum, whether 
ade by him or not, to refresh his recollection, and 
his recollection is thereby refreshed, he may 
tify. Kellam, et al v. Akers Motor Lines, et 
tion against suicide is not evidence and may 

4 considered by the jury. Kirschbaum v. Met- 

I solitan LddneRaWavaes <a aARa mdse Eeae A pat ca iuE ie 
evidence will not be admitted to alter or vary a 
itten agreement. Prelinger v. Bernfeld 
resumption against suicide is solely for the use 
the trial judge in determining the propriety of 
tering a nonsuit or direction of a verdict. Kirsch- 
i Te: DED Ssh oscacincussscurenwanetuca+ss 
tion on fire insurance policy, it was error not to 
imit the award of arbitrators made pursuant to 
policy. Kearns v. Firemen, etc. ..............0. 
roofs which shall rebut the presumption of a gift 
the case of a child, must be of facts antecedent 

or contemporaneous with the transfer or pur- 
use. Between Hudson City Savings Bank and 
NN O80 WE 5. cocancedadinnccn4stanenaeadeneanane 
mmptions, Their Effect Upon the Law of Evidence 
i Their Effect Upon the Determination of Cases, 
PE SE nc a6 ae atennedh cia cakndas enamel 
evidence is admissable to show what the real ob- 

t of a mortgage is and that it was given for a 
rpose not disclosed in the condition. Independent 
RAIL «sw yon rntsnadedcstosdeakebsenesameenesees 
evidence admitted to show mortgage was given as 
urity for another mortgage and not to secure an 
debtedness as stated therein. Independent v. 
Nd. 5 on aie gulaeenmiea 
ions as to the con duct and management of the 
rust are irrelevant and immaterial on the issue of 
e adviseability of consummating a sale of trust 
roperty. Between Fidelity Union, etc. and Sayre, 








109 






look 





error to exclude quest ions which are irrelevant 
nmaterial to the issues being tried. Between 
ity Union, etc 





} , ee Ba, OF BB css cnsccsancac 338 
ny from the original files and records of the 
ruptey court is admissable. Collins, etc. v. 
caieux Ciel PSD MEE neh uc menee essa namie 343 


t that a doctor is not a specialist in neurology 
es not render his testimony as to neurological 
bility incompetent but goes only to the weight 

be accorded that testimony. McGhee v. Rari- 

> is entitled to show a witness gave testimony 

fore the grand jury at variance with that given at 

Stet. Blake Hi GQ o.oo kcica sic ccesacpeeedeas 

ess cannot be asked whether his opinion of de- 

fendant could change if he knew defendant had 

viously been indicted, tried, and acquitted. State 

King 
SUTION 

I levy is made on a bank account, the onus of 

f is on creditor to establish the moneys are the 

perty of debtor. Winchell v. Clayton, et al ...... 

the existence of a credit to the judgment debtor 

denied, same cannot be reached by levy and or- 

to show cause but can be established under 

RS. 2:26-171 et seq. Winchell v. Clayton, et al 
UTORS 
vere there are two or more executors the act of one 
the act of all. White, et al v. Howard Savings .... 








242 





pert may testify from his experience and know- 
ge in managing property though it be inconsist- 
with the actual income and expense figures of 
property involved. Prudential Ins. v. Div. of Tax 
a QD arcs creiradsiececsasntakeravencaes 
tradition, asylum state cannot inquire into the 
rits and is limited to the questions of identity 
the prisoner and whether the charge is one of 
tual crime. Powell v. Meyer ..............ccceeeee 
tradition of escaped prisoner, court will not con- 
- alleged violations of constitutional guaran- 

unless they were raised and passed on in the 
te where the crime was committed. Powell v. 






s to test the validity of an extradi- 
the Court will not go into the 

stion of the guilt or innocence of the accused, 
there is some evidence to support the charge. Re: 












abeas Corpus to test an extradition proceeding, 
court will not pass upon the validity of the 


















































omplaint filed in another jurisdiction. Re: In the 
ae es ER svg sikidne cin cacestsdiacate 
tradition will not be granted unless the charge 
against the prisoner is supported either by an in- 
dictment or an affidavit sustaining the charge. Re: 
In the matter of John G. Fritz 
TRADE 
the absence of a restrictive covenant, and when no 
fraud is practiced, a former employee will not be 





enjoined from soliciting the customers of his former 
employ er, though such customers be represented as 
“occasional” or “latent”. Between Abalene Exterm- 
inating Co. and Elges 
FEDERAL JURISDICTION 
Removal of Employee Suits Brought Under the Fair 
Labor Standards Act by John L. Young and Jeter‘ 
i TN in inaids cain ndavesanssscsacbisadauansapessaense 
‘FEES 
Order for payment of fees is made in the cause Im—_ 
which the representative wa$ appointed, and not in 
some other proceeding. Re: Rothenberg Trust 
Attorney's fees for services in one cause will not be 


allowed in another proceeding. Re: Rothenberg 
oc ck. ccimdbecnndessadeneedccetestnasndedeneesenes ° 
F.H.A. 
F.H.A. note held to be a negotiable instrument. Allied 
Os BD ik i dedtowtetaenceictsnds sandunadscesnnenioas ‘ 
FIXTURES 


A new oil burner installed by a tenant to replace the 
existing oil burner becomes a part of the realty. 
Kain v. Coble and Kain v. Ames ..............seeee 
An oil burner installed in a residence by the owner, to 
replace a coal furnace, becomes a part of the realty. 
Kain v. Coble and Kain v. Ames 
FORECLOSURE 
Where defendant owner dies after service of subpoena 
upon her but before decree, decree in foreclosure 
is a nullity as to her and does not bind the persons 
on whom her title had devolved though a lis pen- 
dens was filed. In Re: Admiral Sampson B. & 
A purchaser at a foreclosure sale takes title free of 
equities of mortgagor or guarantor. Re: Rothenberg 
ME x5.2.scizabruvnene eat eanteeeeendeeecane eae 
Amount due on bond is fixed by the foreclosure sale 
and is not affected by any subsequent resale. Re: 
RR re eee ee wenn 
The equitable doctrine of the Lowenstein case may be 
invoked only by the distressed. Between Wana- 
maker and Perth Amboy Nat’l Bank 
FRAUD 
One who defrauds another of property, transfers it to 
an innocent third party, and then reacquires it, 
will be decreed to make restitution by returning 
the property. Neise v. Krumackin .................. 
Equity will nullify a deed executed in reliance upon a 
material representation which was false in fact. 
PR UMN. canntaadiwainiscabncenaannanapaaaacoes 
Held, broker’s intentional misrepresentations as to the 
meaning and legal effect of the paper tendered for 
signature constitute fraud. Rovner v. Atlantic ...... 
A principal may not profit by the fraud of his agent 
though he be ignorant of it at the time. Rovner v. 
ME sb icccdamaludendhadacdsadauins bc sesbudikiaan 
executor of a fraudulent transferor may sue to re- 
cover the property transferred to the extent neces- 
sary to pay the defrauded creditors, where the es- 
state is insolvent and creditors have not already 
enforced the right. Duttkin v. Zalenski, et als ...... 
Fraud of a conscious and affirmative character may be 
proved as a defense in our courts of law. Between 
PY OR KIER | vii conscsassxdccdcasosincasne 
Chancery may cancel a policy based on actual fraud as 
well as on equitable fraud. Between Metropolitan 
Life & Kaiser 
GAMING 
The statutes make all the transactions pertaining to 
gaming void. Hartford v. Benevento ................ 
One who acquires embezzled money in the pursuit of 
an unlawful business cannot deny the true owner’s 
right to a refund. Hartford v. Benevento .......... 
rule that the loser cannot recover money wagered 
after the transaction is completed is a judicial one 
based on the principle in pari delicto, etc. Hartford 
©, TO oi kck ass cb dedi rain coe se pe aewaoes 
indictment charging that defendants did, at a 
named place in this State “make and take what is 
commonly known as a book, upon the running of 
horses”, etc. correctly charged the violation of our 
tute in that regard. State v. Morano, et als ...... 
The place of commission of the crime is not where the 
horse racing is done, but where the “book” is 
made. ee PO WE OO cickancnaedapnancoweeas 
GARAGEMEN 
Action may be maintained against a garage keeper by 
a person who has overpaid on an automobile repair 
bill, under duress of detention of the involved auto- 
mobile. Meier v. Nightingale 


19 


19 


158 
An 


10 


The 


An 


GIFTS 
A certificate of insurance issued under a group policy 
of life insurance may be assigned as a gift inter- 
vivos. Between Metropolitan and Woolf, et al ...... ’ 
The fact that after the insured had made a gift of the 
certificate to his children it remained in his posses- 
sion, does not under the circumstances present, in- 
dicate any intention in the insured to exercise do- 
minion or control over it. Between Metropolitan 
OE ee, Me WE, bdo seictdnadew caaeddscecaseeseapes 
lements of gift inter-vivos are in tent, delivery, and 
relinquishment of control. Between Metropolitan 
SE I I I  cdcchtss en atuidniss4thasiaalenicneeenees 
Where a husband pays the consideration and has the 
conveyance made to his wife the presumption is 
that a gift was intended. Between Carberry and 
IIIS barbies deine uaa dn ceeaaeeae tha ee 
A minor is incapable of making an irrevocable gift in- 
ter vivos. Winchell v. Clayton, et al ................- 
A promise or statement of intention to make a gift in- 
ter-vivos is unenforceable so long as it remains un- 
executed. Winchell v. Clayton, et al ............... 
Where parent and child open an account payable to 
either or survivor, the account itself is evidence of 
a present gift and the burden is on the one who at- 
tacks the transfer to show there was no donative 
intent. Between Hudson City Savings Bank and 
RO ON ond oo co dn ide matdn cau be nseanes 
The proofs which shall rebut the presumption of a gift 
in the case of a child, must be of facts antecedent 
to or contemporaneous with the transfer or pur- 
chase. Between Hudson City Savings Bank and 
Havemeyer, et al 
GRAND JURY 
The Grand Jury is an arm of the court and contempt in 
its presence is treated as contempt taking place in 
the presence of the Court. Re: Matter of Joseph 
WIE, <5, .c.ds.ssaanebannes wsbekeemeeiinaibee wane 
Unjustified refusal to answer questions before the 
Grand Jury constitutes contempt of court. Matter 
CE BRN I oi oss ote kckn08h6esscccsnwartasssés 179 


313 
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GUARANTORS 
An agreement between the principal debtor and the 
creditor extending the payment of the debt, re- 
leases guarantors and sureties if made without their 
consent; and the taking of renewal notes is such an 
extension. Between Adelman and Franklin Wash- 
ington Trust Co. 
GUARDIAN’S FEES 
Order for payment of fees is made in the cause in 
which the representative was appointed, and not 
in some other proceeding. Re: Rothenberg Trust.... 
HABEAS CORPUS 
4 A second writ will not be allowed for a cause which 
existed when the first writ was granted, heard, and 
disposed of. Re: James I. Hardman ................ 
Alleged trial errors or improper procedure at the trial 
are not cognizable on habeas corpus. Re: James I. 
ESE or Ce ae ee Rent > Se 
On Habeas Corpus to test an extradition proceeding, 
the court will not’ pass upon the validity of the 
complaint filed in another jurisdiction. Re: In the 
NAOT 0 OEE Ge BTW scsi sedis scrsesssnkaeipanaeis 
On Habeas Corpus to test the validity of an extradition 
proceeding, the Court will not go into the ques- 
tion of the guilt or innocence of the accused, if 
there is some evidence to support the charge. Re: 
In the matter of John G. Fritz 
HOLIDAYS 
Saturdays between June 15 and Sept. 15 are not legal 
holidays but are bank holidays. Amodio v. West 
New York, et al 
HUSBAND & WIFE 
The validity of the acts of a husband when acting as 
the agent of his wife in the management of her 
property, will be determined by the scope of the 
authority conferred upon him. Neise v. Krum- 
np AEE HSC ST Cire angen me Pe ION Rah cURL Oe, ES 
One spouse cannot maintain an action at law against 
the other though the. action is based on a judgment 
of a sister state. Zeller v. Zeller ..............ceee06 
Where a husband pays the consideration and has the 
conveyance made to his wife the presumption is 
that a gift was intended. Between Carberry and 
CE .. -icc25cccuGucknawensseadGus isn soesioassGeiais 
Facts examined and held that while the petitioner and 
decedent were living separately, there was no real 
impairment of the marital status and continuing ob- 
ligation to support. Butler v. Harris & Co. ........ 351 
If there is a separation through the fault of the wife, 
or she consents or acquiesces therein or asserts her 
complete independence of her husband, there is a 
cessation of dependency in the legal sense. Butler 
Vs EN oc oo sss db sea acwansdwanbeceeedibecewes 351 
A husband is not, merely by reason of the marital re- 
lationship, an agent of his wife. Between Adelman 
and Franklin Washington Trust Co. ................ 374 
The husband has the right to exclude unwanted visi- 
tors and intruders frum his home despite the whims 
of his wife. Chapman v. Mitchell and Estes 
ILLEGALITY 
In a suit on contract it is proper to retain defense of il- 
legality and strike counterclaim based on same il- 
legality since court thereby leaves the parties 
where it found them. Stone v. Steiner Mfg. Co. .... 
A contract based on a consideration which is against 
public policy is void. Stone v. Steiner Mfg. Co. ..... 153 
INFANTS 
A minor is incapable of making an irrevocable gift 
inter vivos. Winchell vy. Clayton, et al 
INHERITANCE TAX 
The creation of a trust to remain effective beyond the 
probable life of the donor does not create a legal 
presumption that the transfer was in contemplation 
of death but is a fact to be considered with the 
other factors. Coffin, etc. v. Kelly 
INJUNCTIONS 
Service within the state of an order to show cause con- 
taining temporary restraints is not necessary in an 
action in rem. Buchman vy. Smith ..................- 
Service of an order to show cause why interlocutory in- 
junction should not issue may be made by mail out 
of the state if permitted by the court. Buchman v. 
MEE. 65.50 ao nagedecnnmsinesssodennesnesnnneceses cGacdes 
An injunction when issued binds one who has know- 
ledge of its terms though he is not served with it. 
NN Ws TNE fobs ond ndsecinssasacsediecuceaess 
Injunctive interlocutory orders may be made without 
any prior notice to the party affected. Buchman v. 
Re re ce OT Te REL Pee Mee Shy NORE 
Injunction against flying soot, ash, cinders and dust wiil 
not be granted where it appears condition has Jong 
existed, has increased only because of war de- 
mands, is controlled by the best presently available 
equipment. Stubbins, et als v. Atlantic City Elec- 
NE CNG packs scdand dane ssrbacdcusshienad verted acaber cin 
Chancery has jurisdiction to prevent multiplicity of 
suits and to restrain litigation brought with the in- 
tent to harass and vex the defendant. Newark 
RO MC DEE oo ecco eccGuaauevawanaeennadeasna 
A suit by a municipality to restrain the violation of a 
zoning ordinance is not maintainable where the vio- 
lation will not result in irreparable injury to the 
CU cd fawekicca sears re Lentagsanceasisiticaes 
While equity has jurisdiction to prevent seizure of 
private property for public use without condemna- 
tion, it will not exercise its power, where the ag- 
grieved party has not acted with reasonable dili- 
gence, and has permitted the appropriation of the 
lands. Between Canda Realty Company and Car- 
WEDS hove ccctnddepecnsscausteedeesvedsskhensdeees200ad5% 
Equity will restrain a libel where it would be a con- 
tinuing one incapable of monetary admeasurement 
and hence damages at law would not be an ade- 
quate remedy. Between McGovern and Riper, 
et al 
The right of privacy is a right which may be protected 
by injunction. Between McGovern and Van Riper, 
GR Sst dionswsssregdcesstenckesee iasabsnagnogsdapacka 
Equity recognizes the proceedings of coordinate tri- 
bunals and is reluctant to arrest the prosecution 
of a pending action at law. Between McClusky and 
I: Sas awiannedcnwssc cppkdecesnvssbocesenpbedseris 
An injunction in general terms should not be granted. 
Between Irvington Varnish and Van Nore ..... -eee. 314 
To authorize an injunction the court must be reason- 
ably satisfied that defendant intends to or probably 
will do the act sought to be enjoined. Between Irv- 
ington Varnish and Van Norde ................0+000% 
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If an action is in rem or quasi in rem an injunction 
may be granted against one not served in the state. 
Buchman, et al v. Smith 
Facts examined, and held the delay in instituting suit 
was not the natural or reasonably anticipated effect 
of defendant’s conduct. Between Lillian G. Haw- 
kins and Public Service Coordinated Transport 
Equity will enjoin a defendant from relying on the 
statute of limitations, where the natural and reas- 
onably anticipated effect of the representations or 
conduct of the defendant has been the failure of 
the plaintiff to institute his suit in time. Between 
Lillian G. Hawkins and Public Service Coordinated 
NINE. 5eikccdsaecseietacensanckvecens - 
Equity will not enjoin an action at law where ‘the de- 
fendant has an adequate remedy at law unless the 
defendant has some special equity. Between Wana- 
maker and Perth Amboy Nat'l. Bank . ; ; 
Injunction will issue to prevent the continued br “each 
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357 


392 


of a contract which is destroying complainant's 
business. Between Mantel, et al, etc. and Inter- 
national Plastic Harmonica Corp. a corp. eau ee 
INSANITY 
Trial by jury is not required in commitment proceed- 
ings. Stizza v. Essex Juvenile ... are er 


Police recorder has jurisdiction to temporarily com- 
mit an alleged incompetent on summary hearing 
under R.S. 30:4-37. Stizza Essex Juvenile 33 

Failure to give required notice of hearing is cured by 
the appearance of the person at the hearirg. Stizza 
v. Essex Juvenile ....... 33 

Adjudication of insanity is n ot necessary p erequisit e to 
appointment of a guardian ad litem for an incom- 
petent. East Pate?fson v. Karkus 78 

Guardian ad litem will be appointed if it appears a 
party is for any cause incapable of governing him- 
self and his property. East Paterson v. Karkus 78 

Applicat ion for guardian ad litem is by petition and 

affidavits and must be made on due and reasonable 

notice to the alleged incompetent. East Paterson 

v. Kaskus ....... shark 78 

adjudication of incompetence raises a rebuttable 

presumption of the existence of the condition. East 

Paterson v. Karkus . a 

He!d on facts, deed of trust was inv: lid because settlor 


was unable to understand the nature and effect of 


An 


her act. Oswald v. Seidler 141 
Held on facts, deed of trust conveying all of settlor’s 
property was invalid because there was no ade- 
quate independent advice. Oswald v. Seidler 141 
A reasonable doubt of the alleged insanity of the 
person confined should be resolved in favor of his 
liberation. Re: Perry 322 


The purpose of the inquiry under R.S. 2:82-50 is to as- 
certain whether the condition of the person detain- 
ed is such that continuation of his confinement is 
reasonably necessary to protect him or the person 
or property of others. Re: Perry 322 
The power to confine insane persons in an asylum is a 
part of the police power and may be exercised to 





protect the public or the person confined, or both. 
Re: Perry 322 
INSOLVENCY 
Burden of proving insolvency is upon creditor who 
seeks to set aside or recover transfer or poyment 
by insolvent debtor. Sokol v. Fidelity Union 86 
Where the funds with which a creditor is paid come 
from others than the insolvent corporation, there 
° is no voidable transfer under our statute. Sokol v 
Fidelity Union ; eran de ; 86 
Insolvency assessments against member policyholders, 
when confirmed by court decree, became a judg- 
ment against the policyholders conclusive as to 
necessity, propriety and either quantum or rate of 
assessment but subject to defenses personal to 
each policyholder. Keran, etc. v. Hi-Grade Ccal 101 
Chap. 363 of P.L. 1929 amending R.S. 14:14-2 he'd con- 
Stitutional. Re: In the matter of Leitch Manufactur- 
ing rag 415 
INSURAN 
An ee has no right to commissions on renewal pre- 
miums paid after he has been di scharged un- 
less his contract with the insurance company so 
provides. Waliman v. United Cas. Co., et als 61 
Agent's right to commission on renewal premiums de- 
pends upen the contract between the agent and the 
insur2nce company. Wallman v. United Cas. (¢ et 
als ‘ cana 61 
Treatments by a licensed chiropractor are n the 
meaning of “medical treatment or attention” as 
used in a policy of life insurance. Kahn v. Metro- 
politan . . 85 
Where insurance contract is made in ther state its 


contro!led ys the laws of 
the state though the insured be a resident of this 
state and the insurer is not licensed here. Camden 
v. Griffiths ....... ae , . 86 
Policy provision that accept ance of premiums after de- 


validity and effect are 


fault shall reinstate policy only as to subsequent 
accidental injury is binding on insured. Farrell v 
Nat'l. Accident .... 91 
Where policy provides indemnity only fer injury oc- 
curring after acceptance of premium in default, 


+ 


mere acceptance and retention of premium will not 
waive the default or estop insurer from disclaim- 


ing liability for injury occurring while premiums 

were in default. Farrell v. Nat'l. Accident 91 
South-Eastern Underwriters decision examined and 

held not to invalidate New Jersey statutes barring a 


foreign insurance company doing business in 
state without a license from a recovery in any 
tion in any court in this state. Keran, etc. v. 


Grade Coal 





A policy provisien elimi inating doubl e inde smnity for 
death resulting from participation in an assault, 
precludes recovery of such benefit when insured 


started a fist fight causing his death. McNemara v 
Metropolitan ....... - ddnakcakaowiad 

Suicide of member does not bar right of beneficiary 
to death benefits unless contract so specifically pro- 
vides. Leogrande v. Societa 

In action on fire insurance policy. it was error not to 
admit the award of arbitrators made pursuant to 
the policy. Kearns v. Firemen, etc. ... 

Insurance companies issuing annuity contracts payable 
to surviving spouse after insured’s death, are liable 
for estate or inheritance taxes levied. Commercial 


Trust v. Thurber 


166 
171 


171 


The test as to whether an insured is wholly disabled 
within the meaning of a policy is whether he was 
. prevented from performing any work for compen- 
sation of financial value in his regular business and 
any other pursuit for which he was qualified and 
would reasonably be competent to pursue. 
Shaeffer v. Metropolitan 
The fact that insured was able to do supervisory work 
and odd jobs does not necessarily mean he was not 
wholly disabled.” Shaeffer v. Metropolitan 
A certificate of insurance issued under a group policy 
of life insurance may be assigned as a gift inter- 
vivos. Between Metropolitan and Woolf, et al 
Chancery may cancel a policy based on actual fraud as 
well as on equitable fraud. Between Metropolitan Life 
& Kaiser 
Interest is due on a loss covered by an insurance policy 
from the date on which payment was due under 





the policy. sama ORR er CCR Ore rr 357 
Where policy is drawn by insurer, any ambiguity 
should be resolved by giving a meaning which is 
most favorable to the insured. ? : kad hokan ae 
INTEREST 
Partial payment of defaulted taxes must be apportioned 
that the payment is credited partly on principle 
and the balance on the interest on that part of the 
principle. State v. Erie R. R., et als a pacehued 210 
State officers have no authority to accept and credit 
partial payment of def —- taxes on principal 
Ss es Os ee ee Os I on nce nm ocadccesasbsek 210 


A debtor does not have an Ft right to dictate the 
allocation of a partial payment to principal only, 
but if the creditor accepts, it is tantamount to an 
agreement binding on the parties. State v. 
R., et al 


Erie R. 











Interest is due on a 
from the date on 
policy 357 
INTERNATIONAL LAW 
The Dumbarton Oaks Proposals Regarding the Settle- 
ment of International Disputes by Amos J. Peas- 
lee pier eee Re 
United Nations Charter As Declaration and As Con- 
— n by Edward R. Stettinius, Jr. ... are 281 
The Nature of a Neutral State by Haro!d M. Nitto 109 
INTERPLEADER 
An inte:pleader suit can be maintained only by 
partial stakeholder and 2re complainant 
that the claim of one of the defendants is 
the bill must be dismissed. Police & Firemer 
sion Fund v. Sganga 


INTERROGATORIES 
Interrog may be used to 
taining his burden of proof of 
material and within 


aid plaintiff in sus- 
negligence provided 
the peculiar 


tories 












they are relevant, 
knowledge of the defendant. Buttiglieri v. Feit 102 
Held, in action for libel, where malice is denied, inter- 
rogatories as to the exent and value of defendant's 
property are improper. Clark v. Sherrerd 237 
INTERSTATE COMMERCE 
Property in transit through our state is not to be re- 
garded as having a situs within our state for the 
purposes of taxation : icnceeuCee 
A temporary halting within the State of goods in in- 
terstate commerce, caus d by factors beyond the 
shipper’s control will not subject the property to 
ocal taxation. ce 
The Roosevelt Court and the Commerce Clause by John 
Ganoe ek ae 
Interstate Commerce - National Transaction by James 
D. Barnett i ; 425 
INTOXICATION 
One who seeks to <cvoid a contract on the ground of 
intoxication must shew either that his mental fa- 
culties were so deficient that he could not realize 
and appreciate the nature and consequences of his 
act. or tha » intoxication was caused by the per- 
scn ageinst whom the relief is sought. or that such 
pers obtained an undue ard unfair advantage 
ove he party aggrieved by reason of his con- 
dition. Between Seminara and Grisman 3% 
JURIES 
A verdict ought to be set aside if it appears that the 
preva ling party had any conv tion w a juror 
othe= than such as is called f the « nary pro- 





ween fellow citizens when ey acci- 
dental'y meet. Gall v. N. ¥Y. & New Brunswick Ex- 
press . 38 
A mistrial shown 


minds 


priet.es bet 


should be granted 




















even a most distant attempt luen 
of the jury was made. Gall v. N. Y. & N Bruns- 
wick “Express . & 
JURISDICTION 
Equity has jurisdiction in personsm over rties resi- 
dent in this state though the ise may incidental- 
ly ive a lien on property situate in another 
state. Neise v. Kr ckin : ‘ 22 
Where the land involved is within the juri sdi ction of 
he court, the court in a suit quasi in rem, may de- 
termine conflicting claims of title to morgtages 
thereon. Buchman v. Smith ; janaeee ae 


m:z iatter may not be 
f Irvington 


Lack of jurisdiction over the gy 


waived. Jucker v. Recorder's C 154 





Under R.S. 2:216-4, recorders ce oe “has jurisdiction 
over offerse not specific named only if neither 
the fine nor the prescribed for the 








imprisonment 
offense is great ] statute 
Jucker v Ree 
Jurisdiction Juvenile 
is ciehahies and its orders. 
confcrmity with the statutes 
ile & Dom. Rel. Court —e 
Failure to give notice of petition and heari ng to par ent 
and others as required by R.S. 30:5-21 renders or- 
ders comn ng child to State Board of Chi dren’s 
Guardians void. Gregg v. Juvenile & Dom. Rel. 
PR ERE Se aii ae ad he Neer 
R.S. 30:4-26.2 d have effect ¢ of “admit tting or com- 
mitting a child born in a criminal institution to that 
institution. Gregg v. Juvenile & Dom. Rel. Court ... 
three elements of jurisdiction are (a) cognizance 
of the class of cases involved (b) presence of the 
proper parties (c) a decision within the issue. 
Sbrolla Hess 
A decision based on a statute which may be uncon- 
stitutional may be error but does not constitute 
lack of jurisdiction. Sbrolla v. Hess 
One who voluntarily seeks and secures judicial relief 
is estopped to deny the court's jurisdiction to grant 
it. Between Grace Isserman and Abraham Isser- 
man 


of the 
, 154 
Court 
. must be in 
Gregg v. Juven- 


strict 


163 














es not 


163 





The 








Complexity is not a ground per se of equitable juris- 
diction. Between Twnsp of Ewing, et al and Tren- 
ton 

Equitable cognizance of a cause which is the subject 
of concurrent jurisdiction, is usually declined where 
there is a wholly effectual remedy at law. Between 
Twnsp of Ewing, et al and Trenton 

Failure of landlord to comply with O.P.A. requirements 
is not a jurisdictional question. Leachman v. Kite. 

In hold over suit, the question of whether the landlord 
had accepted rent covering a period beyond the ex- 
piration of the term one affecting the court's 
jurisdiction. nage so v. Kite aie cs 

The three elements of jurisdiction are (1) cognizance of 
that class of cases 2) proper parties present (3) 





is not 





decision within the issue. Leachman v. Kite 

No statute or rule of court requires service of a ru 
to show cause within the state. Buchman, et al 
RS Re en ee eee F er cner rene 

If an action is in rem or quasi in rem an injunction 


the stat 


may be granted against one not served in 


Buchman, et al v. Smith 





An action involving title to liens a t property situ- 
ate in this state. when no persor judgment is re- 
quired against the party: to effectuate ownersh 


at 


is a proceeding in rem. Buchman, et al v 


Smith 











While asa general rule, a party cannot challenge a cour*’s 
jurisdiction after entering a general appearance 
the cause, divorce cas being sui generis such cha 
lenge may nevertheless those cas 
dealing with the effect of e obtain 
in another st Giresi v. 

tein tenants s1 


Di stri ict Court has jurisd 
nt ceiling violatio 
Benz 


statutes 





federal 


for re 


V: in Horn v 


LABOR 

Even w! 
no judicial 
member of a Union 
within the 
adequate and the members 
Dragwa v. Federal Labor U ca 

Closed Shop Contract Dahan, by 
ther 


Mister-In 










ere propert I 
ference w 
untill 


been 





body have 





-Between of Industry by Jame 














Federal Intervention in Labor Disputes | ( 

staber 
LACHES 

Mere delay does not constitute laches. Between Hag 
and Warren . ; re ; 

Delay of over a year in applying for manda mus “he : 
not laches si t did not operate to the disad 
vantage of jlefendant. Schiske v. Pensi 
Fund sbi 5 ae 

A delay does not s it is show 
to have been hz iry. Kraibue 
ler, et al v. Civil Ser vi . et al 





LANDLORD & TENANT 
from oil to coal 


structure 
and is 
the tenant c: 


system is a 


i is liable 


Held, conversion 
change for w the lanc 
included in a lease provision 
ply with all Federal rules or ‘s for the corre 
tion or abatement of nuisances or other gri 

N. J. Title Guarantee 























ances. Belmont Hotel v 
Mere impairment of the beneficial use of demised prem 
ises is not itself sufficient to warrant termination 





the lease by the tenant. Nicholopulos v. Lehrer 
Held, conversion from oil to coal ordered by ration boar 
change which is chargeable to 


structural 


is a 

landlord under the lease here involved. Gens 

Motors v. Cuse i 7 ee 
The one year limitation period on suits to recov 


under the Price Cont: 
ian one year from «th 
rtz v. Dell Osso 
forbidding 


by certiorari in dispossess 
z I 


damages for overcharges 
Act. bars any action more tl 
date of the cver 1ent. Schw 
Supreme Court acquiesce in statute 
peal or 











ceedings. Sbrolla v. Hes 
A tenant whil possessior mortg 
f se of protectin nd 
redeem by tenant 
the 
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the 









s holding our 
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Carmelly. et al, ete. v. 
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n pro he ac vice and 


rights of the pa! 
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Cregar ee ER ee ree 
be to compl} y with O.P.A. requirem 
ot isdictional qnention )1. Leachman v. Kite 
yd t ; the n of whether the land 
had accepted rent co ng a period beyond the 
piration of the term not one affecting the c 
jurisdiction. Leachman v. Kite ................ 
The classification stated in R.S. 46: 8-11 is so restrid 
and tenuous as to be illusory and 





Sbrolla v. Hess . 
A condition in a lease renderi ng it void for a 
payment of rent will work an avoidance only 
election of the lessor, however absolute the w 
of forfeiture may be. State v. Bermann 
District Court has jurisdiction to entertain tenants 
for rent ceiling wolation under the federal statv 
Van Horn v. Benz 
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Held on facts, the giving up of possession by the ten- 
ant after demand and the acceptance of possession 
by the landlord, constituted a surrender by opera- 


uris- 
‘ren- 
































bject tion of law. Choquette v. King ..............---.-+- . 386 
yhere LEASES 

ween Held, conversion from oil to coal system is a structural 
sees change for which the landlord is liable, and is not 
nents included in a lease provision that the tenant com- 
ite. ply with all Federal rules or orders for the correc- 
dlord tion or abatement of nuisances or other grievances. 

e ex- & Belmont Hotel v. N. J. Title Guarantee ....... 21 
ourt s Where so called Habendum clause creates an estate 
wee contradictory to other provisions of the lease, the 
ice of whole instr. ment is scrutinized in quest of the true 

(3) a intention of the parties. State vy. Bermann .......... 362 

A condition in a lease rendering it void for a default 

a rule @ in payment of rent will work an avoidance only at 

al v the election of the lessor, however absolute the 
words of forfeiture may be. State v. Bermann ...... 362 

cate (LEWDNESS . 

x ‘ Neither adultery nor fornication committed in secret 
ae ' and not constituting cohabitation publicly indecent 
pope in the manner of the association, is lewdness. State 

zs w. Beemer and CanGackiese. . ....<s005 0000s 0ss0ceeancs 102 

wdness within the concept of our statute prot hibiting 

. lewdness in private, imports scme ; deans of sexual 

g aberration or impurity and denotes gross and wan- 

ton indecency in the sexual relations. State v. Bren- 

: ner and Canderliere 102 
: H in action for libel, where malice is denied, in- 
its sult terrogatories as to the extent and value of defend- 
tatut ant’s property are improper. Clark v. Sherrerd 237 

€ Equity will restrain a libel where it would bea continu- 

i ing one incapable of monetary admeasurement and 
sat hence damages at law would not be an adequate 
spi remedy. Between McGovern and Van Riper ........ 255 

: Defamatory words uttered in a privileged communica- 

4 tion are not actionable unless there be proof of 

= actual malice. Liccardi, et al v. Molnar and Gar- 

. field Taxpayers’ Citizens Association a pins ae 
1 We A commur made upon any subject mat.er in 

which communicating has an interest or 
duty, is ileged if made to a person having a 
oe corresponding interest or duty. Liccardi, et als v. 
— Molnar and Garfield Taxpayers’ Citizens Associa- 
ion aPEe (Ect pechacaveswhecROAoabo Ks 386 
»b urden of proving priv.lege is upon the ‘de >fendant, 
1 Hag “hae once proved, the burden of proving actual 

. malice is cast upon the plaintiff. Liccardi, et als v. 
us | Molnar and Garfield Taxpayers’ Citizens Associa- 

e alse tion 386 
Pens IMITATIONS 

ope The provisions of R.S. 2:24-7 tolling the running of the 
—_ period of limitations during the non residence of a : 
sinamiate debtor are rot cable to a non resident creditor 
; who holds a cause of action which never accrued 

here. Shapiro v. Friedman ..................... . 59 
tructu Actions for malicious prosecution are governed by ‘the 
nd is six year Statute of Limitations. Kearney v. Mallon 
ant cé Suburban ; Sa eta SWddudgaeleaee ae 
e corre Statute of limitations reviewed. Kearney v. Mallon 
or eric Suburban oe ; aoh ida suede uate 77 
tee .. Period of limitations on acti¢ under the De: ath Act is 
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two years from the 
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death provided however 


dat e of i 
maint og an action for 


have 





















ehrer his injuries at the time of his death. Sunkel v. Bell- 
ion be ick eater caiatjesuaeen sent eiene tds ahaa 83 
ple to Period of limitations for action by general administra- 
Gen< tor for injuries and expenses cf decedent is two 
aan years from the date of the accident. Sunkel v. Bel- 
o recov lick ; iceberg hy ore tote ead eadenidacaca 83 
e Cont Period of limitations on insolvency assessment runs 
from from date of decree confirming the assessment. 
Osso mere: oe. o: Tirade Geel «oe accesisccdcscwsacds 101 
dding 4 Right to file formal petition expires two years after the 
ssess } accident or two years after the last payment of com- 
‘ tion or treatment by re ident. Simone v. 
mortgaz itic Commission Co. ; 54h bbvasmedad ae 
Payment tolls the statute of limitations. Remstine v. 
Wolf ae ‘ SEP . 315 
Neither a statute of iitations nor laches will bar 
rt United States as to any 1 for relief in a 
purely governmental matte less Congress has so . 
chases »dained. Reconstructic nance Corp. v. Haag 401 
s a te The granting by Congress “right to sue or be 
o1 sued” waives the govern: immunity from suit 
f and enables the agent to enforce governmental 
legis! ; c’aims without limitatiors; it does not waive the im- 
ses. Sbrowy munity laches. Reconstruction 
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. 2L appiV to 
yration since it is an 
erg engaged in a govern- 
mental func tion Finance Corp. v. 
= H ag 401 
. ST INSTRUMENTS 
: . Equity has jurisdiction to establish a lost document. 
al : Farber v. Plainfield Trust ere ree ee 59 
ave ] The burden of preving the execution of a lost docu- 
sults, ment by clear and convincing evidence is upon 
Hanso1 e complainant. Farber v. infield Trust ecaah ae 
ALICIOUS PROSECUTION 
Actions for malicious prosecuticn are go staged the 
six year Statute of nit . Kearney Mall lon 
NR aco dio dacccdegs<tuaasen ae i 
C ] terminate and a cause of | action 
for malicious prosecution arises on the date the 
grand jury votes not to indict. Kearney v. Malion 
Suburban ....... Se OTT TS casedanneia ee 
i. Trial and acquittal is not a prerequisite to a suit for 
es malicious prosecution: it is enough that the prosecu- 
tion is ended and the person has been discharged. 
Valero, Fagan. and Fishman v. McCabe ............ 273 
In action for malicious prosecution a favorable deter- 
nination of the prior proceeding must be pleaded. 
Kietrys Cregar . 298 
PRACTICE 
so rest f of negligence of a physician must be based on 
mstitu xpert testimony: mere mistake or error is not suf- 
cient to establish actionable negligence. Burdge v. 
- a. defau ; Erricksom ..........:.. PR Pee EOP ERT Rene Pere e 19 
ce only at NDAMUS 
ite the w remptory writ will be granted where the right is 
lie cia clear, the act to be done is merely ministerial, 
n tenan and the duty to perform it is clear. Ballarene v. 
deral stat IN oc nae caeakcns ccipaaaseee ee eae 242 


A peremptory writ of mandamus will issue to compel a 
pension commission to grant the employees applica- 


ion for retirement under R.S. 43:16-1 where the 









employee has met the requirements. Schiske v. 
Pension Fund 
Mandamus will not issue until the relator has. exhaust- 
ed the remedies provided by statute. Rinhart 
is WEI inca conn whan cdi sccesvecsesasaeeesttantecce 
Mandamus will not issue to disturb or override a deter- 
mination on questions on fact which was commit- 
ted to the discretion of a municipal officer. Rin- 
iti it; TE ions Foc casdeswcevanddcnmekesdoncened . 7 


MASTER AND SERVANT 
Where an employee receives injury, with the know- 
ledge of his employer or a superior employee, 
whether or not due to the negligence of the master, 
a duty is imposed on the master to put in reach of 
the employee such medical care and assistance as 
the emergency may in reason require. Szabo v. 
Penn R. R. 
Employee suffered heat prostration and the foreman 
meiely directed he be taken home, where he was 
left alone, held, jury question was presented as to 
whether there was negligence in such action. Szabo 
SO ER SRR res Peeee Teer er 
In the absence of a restrictive covenant, and when | no 
fraud is practiced, a former employee will not be 
enjoined from soliciting the customers of his former 
employer, though such customers be represented as 
“occasional” or “latent”. Between Abalene Exterm- 
inating Co. and Elges 
To obtain an injunction against the use of confidential 
information gained by an employee, the employer 
must show the information is not known generally 
to its competitor’s steffs and cannot readily be 
learned by consu:ting an expert. Between Irvington 
Varnish and Van Nerde 
nployees restrictive covenants are strictly construed 
and aie declared void unless necessary for the 
protection of the employer. Between Irvington 
Varnish and Van Norde 
rules and decisions concerning the discharge of 
an employee do not apply to a public corporation. 
Pendatury 0. POMS ao. oieis sc cacscctssaciiscsnsesess+ 361 
Where legislature in creating a public corporation gave 
it the right to dismiss employees at will, there is no 
liability for salary after dismissal, though the em- 
ployee was dismissed without notice, Pendelbury 
CT sw eacce le sdacdgeere ease aces Male beae ced 
Where employee is operati ng his own car on direct 
route from his last delivery for his employer to the 
garazve at his home, such operation is subject to 
the doctrire of despondeat superior. Van Hern v. 
Gibson and Pioneer Baking Co. 
Where employee’s vse of his own car is wi 
ority of and for the benefit of his employer and 
himself, the doctrine of 1:espondeat superior ap- 
plies. Van Horn v. Gibson and Pioneer Baking 
OR Lv cacccnneianceshaceaceouscte seedecaie ie eee eee 
Whether a pause refreshments saute in the direct 
route constitutes a deviation from the scope of the 
employment is a question of fact for the trial court. 
Van Horn v. Gibson and Pioneer Baking Co. 


MEDICAL TESTIMONY 
By Hon. Henry E. Ackerson 


MONEY 
At common law, title to embezzled money does not 
pass to a third party who receives it. Hartford v. 
Benevento 
The doctrine that when money feloniously acquired has 
been transferred to an honest taker, he acquires 
good title as against the true owner, does not apply 
where the taker is engaged in an unlawful busi- 
nest. Hartiord ©. BOGGROREO: 0.00050 00000secctansvcssee 
One who acquires embezzled money in the purs uit of 
an unlawful business cannot deny the true owner’s 
right to a refund. Hartford v. Benevento ........... 
The rule that the loser cannot recover money wager- 
ed after the transaction is completed is a judicial 
one based on the principle in pari delicto, etc. Hart- 
ford v. Benevento 


MORTGAGES 
Statutory limitations of suit for deficiency to 3 months 
after confirmation, and requirements of lis pendens 

not apply to actions against assuming grantees. 
NE Hi TE og os sah and acncdisk cise aiakeadsca 
Action bond secured by a mortgage cannot be 
maintained unless the defendant has been made a 
party in the proceedings to foreclose the mort- 
gage. Essex Co. Silver Lake Stefanelli 

A tenant while in possession may purchase a mortgage 
for the purpose of protecting his tenancy and the 
landlord may redeem by payment to the tenant of 
the amount actually paid for the mortgage, though 

it be less than the amount due on the mortgage .... 
When a tenant of mortgaged premises purchases the 
mortgage. his possession having begun as a tenant 
he is presumed to continue under the relation of 
landlord and tenant and not as mortgagee 
Under R.S. 54:4-33 the mortgagor is entitled to a credit 
against the mortgagee for the payment of taxes 
assessed against the mortgaged premises, unless the 
mortgage contains a clause waiving such right. Be- 

tw Arco Company, and Hawthorne Fuel & Ice, 
Inc., et al 
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Parol evidence admitted to show mortgage was given 
as additional security for another mortgage and 
not to secure an indebtedness stated therein 
Independent v. Friedland 

Parol evidence is admissable to show what the real ob- 

ject of a mortgage is and that it was given for a 

purpose not disclosed in the condition. Independ- 

ent v. Friedland ..... 
implied assumption of a mortga ge wi!l be raised in 
equity where the purchaser deducts from the pur- 
chase price the amount of the mortgage or the 
amount of the mortgage is credited against the 
purchase price. Lang v. North Jersey .............. 
The equitable doctrine of the Lowenstein case may be 
invoked only by distressed. Between Wana- 
maker and Perth Amboy Nat'l. Bank .. 

MULTIPLICITY OF ACTIONS 
Chancery has jurisdiction to prevent multiplicity of 

suits and to restrain litigation brought with the in- 
tent to harass and vex the defendant. Newark 
Ledger v. Russel 
MUNICIPAL LAW 
The principles of estoppel or laches do not apply against 
the public authorities of a city. Clifton v. Crest- 
haven Cemetery 
Authorities are liable to indictment where they must be 
aware of existing criminal conditions and fail or re- 
fuse to act. State v. Donovan, et al 
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Contributory negligence of a public officer in the per- 
formance of a public duty is not available as a 
defense in an action by a public agency against an 
individual. Miller v. Layton ...........-...0eeseee8 

Municipality engaged in joint public improvement with 
W.-P.A. is liable for injuries caused by the active 
negligence of the employees. Reardon v. Wan- 
SS NSE OORT SAD ROO OE ML Vee cere ee ee oe 

Where a nuisance results by reason of active negligence 
on the part of the municipality's agents, it is liable 


51 


to an individual for injuries sustained. Reardon v. — 


Wanaque 
A municipal defendant is entitled to have the court 
charge the jury on the principles of municipal lia- 
bility as distinguished from general negligence lia- 
bility. Reardon v. Wanaque 
Where ordinance names designated officer who shall 
hear and determine violations, hearing and recom- 
mendation by an inferior officer is improper. Kret v. 
SE a sStcccs endo conse oie eteurdanasaccaRicaseses 
Judicial functions of a municipal officer may not be 
deingated, Bret v. PRIMES. o.oo c csc sccsacevcnsts 


Municipalities may, within their discretion and good 
faith, advertise their views against proposed legis- 
lation, which in their judgment would adversely 
affect the interests of their residents. City Affairs 
CO OO EE fs 65hc0cdvaadeniernakeeseeces 

Resolution or contract requiring an expenditure during 
the current fiscal year and for which no proper ap- 
propriation had been made, is null and void unless 
it be for a mandatory duty imposed by the legisla- 
ture. Murphy v. West New York, etc. 

« Removal of sign post and leaving of a stump protrud- 
ing slightly above the sidewalk level held to be 
an act of misfeasance rendering the city liable to 
a pedestrian who tripped over the stump. Fratello 

ER A es Ber ice ee Ree ee, 

Where nuisance is constructed by landowner at di- 
rection and under supervision of municipal auth- 
orities, municipality is author thereof and liable to 
persons injured thereby. Lovett v. Keyport ........ 

Held construction of drain so as to create 10 to 11% inch 
drop below gutter line is active wrongdoing. Lovett 
eS Ae Winer on are Sie myer. 

To justify rejection of low bidder as irresponsible there 
must be such evidence as wou'd cause reasonable 
men to believe he was lacking in experience, 
financial ability, machinery or facilities necessary to 
perform the contract. Sellitto v. Cedar Grove ...... 

Status of low bidder for advertised municipal contract 
is one of right not lightly disturbed. Sellitto v. 
Ce NE oii so ooacnn cadadiescsncsateisseneunsane 

A representation by a municipal agent that the law will 
be ignored cannot be the basis of an_ estoppel 
against the city. J. S. Rippel & Co. v. Newark ...... 

An act or contract made by a municipality or its agents 
beyond the scope of its powers is ultra vires and 
void. Hoboken Local No. 2 v. Hoboken 


87 


94 


94 


110 


A municipality can at any time declare an ultra vires ~ 


contract void and unenforceable. Hoboken Local No. 
TEE AO hey AOE aL a oe ee 
The powers of a municipality cannot be extended by 
the doctrine of estoppel. Hoboken Local No. 2. v. 
IIE Ie Ore are Ae Te et rere arent re nn nes NEE 
Property acquired for one specific purpose cannot be 
subsequently charged against another project. Union 
Ree: 150;, Ob BING; TRBWRME ooo ssisccnvsepsseessragees 
The cost of property purchased or condemned prior 
to the adoption of the ordinance authorizing the im- 
provement cannot be charged against that improve- 
ment. Union Bldg. Co., et als v. Newark ............ 
Ordinances are to be given a reasonable construction 
that would not disserve the apparent policy and 
object of the enactment. Amodio v. West New York 
WIN 550s che Rate sie otk hd ID ad Ae a 
Borough Council has power to direct that the collector’s 
and treasurer’s office shall be in the municipal 
building. Hewitt v. Mayor and Council of Seaside 
EEE y See eerr ry ey Oe Rp ny Oem PEEL AD. ey tee ait 
Borough Council has no power to compel daily attend- 
ance of collector, fix his hours, or control the selec- 
tion or bonding of his assistants. Hewitt v. Mayor 
and Council of Seaside Park ...............ccccssees 
An attempt, through a licensing ordinance to award a 
public work in excess of the statutory limit without 
public aid, violates public policy and is void. Mc- 
RuaMn Wi Se GN oS oh o,.03hc ose aeunkaaccean 
Licensing ordinance which requires licensing of scav- 
engers and provides for selection of one scavenger 
to the exclusion of all others, is not a reasonable ex- 
ercise of the licensing power. McKim v. South Or- 
SEY n.n'kd Seach wlanth sods ahabehraneeSsokicoucaan ote 
Statutory limitations and public policy must be ob- 
served by municipalities. McKim v. South Or- 
oi dacsncnenaves Soave steer idhanncdtehenconaetia 


NEGLIGENCE 
A truck is not a dangerous instrument pro se. Scampor- 
ino v. Chapman Chevrolet Co. ..............0-0c0e0es 
The dangerous agency theory is based upon the prem- 
ise that one who controls an inherently dangerous 
instrumentality should exercise a reasonable fore- 
sight for harm which might be caused thereby. 
Scamporino v. Chapman Chevrolet Co. ............. 
Held on facts, no ordinary prudent man could have 
foreseen the conduct here involved. Scamporino vy. 
CRE, CTIA OO. oo. Scs'en 6.35 90 verde cvntocs 
Employee suffered heat prostration and the foreman 
merely directed he be taken home, where he was 
left alone, held, jury question was presented as 

to whether there was negligence in such action. 
RM NN sais 52 nV ceheeas du aatcs trots 
Where an employee received injury, with the know- 
ledge of his employer or a_ superior employee, 
whether or not due to the negligence of the master, 

a duty is imposed on the master to put in reach of 
the employee such medical care and assistance as 
the emergency may in reason require. Szabo v. 
Penn __ CEE EAA ee Say RUNES SECT AEA. 
Allegation in complaint that plaintiff was lawfully on 
the premises charges only status of licensee. Jaccar- 
Mini, W.: OOO PE i ooo sok oe cca oes 
Patrons of a place of amusement assume the risks of 
ordinary dangers normally attendant thereon. Grif- 
cil DR A RO Sais SADA ED. 
Held, on facts, conduct of guards in herding skaters to 
exits was not a danger normally attendant upon 
skating. Griffin v. De Gaeter 
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One who invites persons on his property has duty of 
exercising ordinary care to render the premises 
reasonably safe for such purpose. Griffin v. De 
OS PR ne re Pore rrr ae re nmr rt 

Contributory negligence of a public officer in the per- 
formance of a public duty is not available as a de- 
fense in an action by a public agency against an 
individual. Miller v. Layton 

The question of proximate cause is one for the court 
where it is obvious that the negligence was not the 
natural and proximate cause of the injury. Rickards 
v. Sun Oil Co. 

An injury is not the proximate result of an act if it 
is not a natural and probable consequence which 
ought reasonably to have been expected. Rickards v. 
Sun Oil Co. 

The test of liability for damage to a particular person 
is whether the injury ought reasonably to have been 
anticipated. Rickards v. Sun Oil Co. ...........++4+. 

One who engages in the sport of sled riding legally 
accepts all the dangers which he knew or was 
charged with knowing were inherent in the sport 
in the particular circumstances. Offringa v. West- 
wood 

Sled rider who coasted on public highway with know- 
ledge that barriers placed in his lane would force 
him onto open traffic lane held to have assumed risk 
of the hazard created by the barrier. Offringa v. 
Westwood 

The status of independent contractor does not exist if 
the principal retaing any right to direct or control 
the manner of execution or performance. Rosen- 
quist v. Brookdale Hemes, Inc. 

Contractor cannot escape liability to the owner by sub 
contracting part of the work to another person. 
Rosenquist v. Brookdale Homes, Inc. .......... 

In absence of proof of knowledge of the presence of 
poison in a re-labeled bottle or of other lack of 
care, employer is not liable for fatal dose inadver- 
tently taken by an employee. Davis v. N. Y. Ship- 
building 

Removal of sign post and leaving a stump protruding 

slightly above the sidewalk level held to be an act 

misfeasance rendering the city liable to a ped- 

estrian who tripped over the stump. Fratello v. 

Newark 

create liability for negligence there must be a con- 

sequent loss falling upon someone to whom a duty 
of care was due. Bergeron v. Bookstaver 
have a duty of care arising out of contract there 

must be a valid enforceable contract. Bergeron v. 

Bookstaver 

Action in tort for violation of a contractual duty can 
only be brought by a party to the contract or one 
for whose benefit it is made. Bergeron v. Book- 
CIID on nck h0shtede cng ndkssn9006bshdceeenndsanreensnes 

There is no liability on a volunteer for omitting to do 
the act which he has voluntarily undertaken. Ber- 
NE ois cca ee hene deb earennnmacks 

Volunteers owe a duty 


To 


To 


of ‘reasonable care in perform- 


ing acts they have undertaken to do. Bergeron v. 
Bookstaver Ateeee thie dee ae dis gw ie Aaa ee een 
In suit by wife for injuries an nd by husband for con- 


sequential damages verdicts in favor of wife and 
against husband are irreconcilable and will be set 
aside in toto. Krueger v. P. S. and Ferra v. P. S..... 
Failure of train to give statutory signals on approach- 
ing a grade crossing, does not relieve a traveler 
on the highway of the duty of using the degree of 
care required by law. Grasso v. Penn 
Duty of traveler on highway does not stop with look- 
ing and listening at a grade crossing, but he must 
exercise care to select a position from which an 
effective observation can be made. Grasse v. 
Re Ses PE Ee SER eS ee eee eer 
Duty to make effective observ: ation, extends, if neces- 
sary, to allighting from vehicle and making obser- 
vation on foot. Grasso v. Penn. ............s-sceceses 
It is a jury question, on conflicting testimony, to de- 
termine whose negligence, of several persons con- 
tributing to the injury, was THE or A proximate 
cause thereof. Yanas, etc. v. Hogan, etc. 
It is immaterial whether another in any degree con- 
tributes to or concurs in producing the injury if 
the defendant's act was an efficient cause of the in- 
jury. Yanas, etc. v. Hogan, etc. .........+..0eseee 
An intervening cause will not relieve from liabi lity 
where the prior negligence was an efficient cause. 
Yanas, etc. v. Hogan, etc. 
Pedestrians were struck by falling cornice of a build- 
ing which had been badly damaged by fire, held, 
on facts court properly submitted the case to the 
jury against the owner of the property on the the- 
ory of nuisance, and against the contractor on the 
theory of negligence. Fiducia, etc., et al v. Mag- 
CN GD TNE. be ctnkedntccccicaneanccns 
Refusal to charge on contributory negligence is not 
error, though pleaded, if there was no evidence ad- 
duced requiring such charge. Williams v. Essex 
Amusement 
While overcrowding in a theatre does not in itself con- 
stitute negligence, it may become so when the 
actions of the crowd are such as to endanger the 
safety of the patrons while seeking to procure seats. 
Williams v. Essex Amusement 
Held, on proofs here submitted, 
defendant's motion for directed verdict on the 
ground the neglikence was attributable to an in- 
dependent contractor. snersenecahis v. Brookdale 
Homes, Inc. : 
The negligence of a contractor in ‘the course of per- 
forming work entrusted to him by his employer, 
which does not make the result fall short of that 
which it would be the employer's duty to attain, 
had he done the work himself, is collateral neg- 
ligence. Rosenquist v. Brookdale Homes, Inc. ....... 


it was error to deny 


NEGOTIABLE INSTRUMENTS 


F.H.A. note held to be a negotiable instrument. Allied 
v. Drake 
Knowledge that the note was given for an executory 
promise by the payee, does not subject a holder in 
due course to the defense of failure of considera- 
tion. Allied v. Drake 
A holder in due course takes free of any defect in title 
of prior parties. Allied v. Drake 
Holder of note executed “X corp by A” and endorsed 
by “‘A” can be holder in due course though A’s cor- 
porate office is not designated in the signature. 
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Hudson County Nat'l, Bank v. Alexander Furs, Inc. 
and Alexander Kogan 
The defense of bad faith is never assumed; it must be 
shewn by clear and unequivocal proof. Hudson 
County Nat'l. Bank. v. Alexander Furs, Inc. and 
Alexander Kogan 
The fact that the maker of a note payable to another 
signs his name on the back also, above the signa- 
tures of the endorsers, does not, in contemplation of 
law, charge him with the liability of an endorser. 
Modern Industrial Bank v. Taub, et al 
The giving of a note in order to obtain the extension 
of the credit of the person obligated to pay the in- 
debtedness represented by the note, is not a condi- 
ditional delivery as contemplated by R.S. 7:2-16. 
Donohue v. Daly, et alS..........cc cccccccecscccecee 


NON-SUIT 


A non-suit is not a bar to another action. Re: 
of Mary A. Geagen 
It is error to permit a plaintiff to take a voluntary non 
suit ex parte since the defendant may be entitled 
to costs. Van Horn v. Benz 


NOTARIES PUBLIC 


Held, under the facts of this case, the Master in Chan- 
cery who took the acknowledgements waived any 
claim for the statutory fees. Gittleman v. Newark 

While a contract by a notary to permit his employer to 

the statutory fees is void, a no- 

it has been 


collect and retain 
tary may waive or remit his fee after 
earned. Gittleman v. Newark .. 


NUISANCE 


Pedestrians were struck by falling cornice of a build- 
ing which had been badly damaged by fire, held, on 
facts court properly submitted the case to the jury 
against the owner of the property on the theory of 
nuisance, and against the contractor on the theory 
of negligence. Fiducia, etc., et al v. Magenheim 
and Drill 
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office. Pelle- 


in term does not crevste a new 
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PARENT & CHILD 


Grandparents are not entitled to custody of an infant 
as against the father, who has not abandoned the 
child and = bring it up in accordance with his 
means. Starr v. Gorman 

30:4-26.2 tly not have effect. of ‘admitti ng or com- 
mitting a child born in a criminal institution te that 
Gregg v. Juvenile & Dom. Rel. 


RS. 


institution. 
Court 
Failure to give notice of petition and hearing to par- 
ent and others as required by R.S. 30:5-21 renders 
order committing child to State Board of Children’s 
Guardians void. Gregg v. Juvenile & Domfi Rel. 
SOE + so nbn se ardaarccsshinrernshbuuerisdéwind aban ators 
Jurisdiction of Juvenile and Domestic Relations Court 
is statutory and its order, to be valid, must be in 
strict conformity with the statutes. Gregg v. Juven- 
ile & Dom. Rel. Court 
In determining the custody of a child, the legal rights 
of the parent must be contemplated, but the sub- 
ject of paramount consideration is the welfare of 
the child. Re: In the matter of the application of R. 
for a Writ of Habeas Corpus for her Infant Child 
n-P.E. 
When it is evident that a mother cannot adequately and 
properly care for her illegitimate child, the inter- 
ests of the child must be accorded pre-eminent re- 
spect. Re: In the matter of the application of R. L. 
for a Writ of Habeas ween for her Infant Child 
R. P. H. 


PARTICULARS 


Plaintiff sued for injuries sustained when a beer bottle 
exploded and indicated he would proceed on the res 
ipsa theory, held he will not be required to answer 
a demand for particulars as to the negligence al- 
leged against the manufacturer. Markowitz v. Lei- 
Gs WN ON eS ci ciadtawaces santa eu siegs 

The party who avers matters which he must prove on 
the trial shall furnish his opponent particulars 
thereof necessary for the preparation of his plead- 
ing and defense. Trenton Jockey Club v. Hamid, 
ESE 2 kica toh tosbandasnccesbunaeatadtaadeeelienewaces 

In action based on request to make certain 
ments, demand for particulars as to the alleged 
request is proper. Trenton Jockey Club v. Hamil, 
et als 

The party who avers matters that he must prove on 
the trial shall furnish his opponent particulars 
thereof necessary for the preparation of his plead- 
ing and defenses. Pennington Trap Rock v. Pen- 
nington Quarry, et al 

A demand for more specific particulars made on the 

trial day comes too late. State v. King 

indictment for abortion, the exact date of the alleged 
abortion is not of the essence of the crime and 
need not be given specifically in answer to a de- 
mand for particulars. State v. King 


On 


PARTIES 


A person necessarily affected by the decree must be 
made a party. Cobb v. Chatham Trust Co. 


PARTITION 


Where the land is in possession of a tenant by the cur- 
tesy, the law of this state does not permit a de- 
cree for its partition without the consent of such 
tenant. Pellitteri v. Mancuso 


PARTNERSHIPS 


Elements of a partnership are the intention of the part- 
ners, sharing of profits and losses, joint ownership 
and control, conduct of the parties toward third 
persons and rights on dissolution. Fenwick v. Un- 
emplogmmamt: Comm. Cams isis cccidcccicsaccccccccce 

The question of whether a given relationship is a part- 
nership or not is one of law. Fenwick v. Unemploy- 
a ee Ree Paar 

Held, on facts here presented, the relationship was not 
a partnership but an employment with a sharing of 
profits. Fenwick v. Unemployment Comp. Comm. .. 


PAYMENT 


Partial payment of defaulted taxes must be apportion- 
ed so that the payment is credited partly on prin- 
ciple and the balance on the interest on that part 
of the principle. State v. Eri R. R., et als 

State officers have no authority to accept and credit 
partial payment of defaulted taxes on principal 
only. State v. Erie R. R., et als 

A debtor does not have an absolute right to dictate the 
allocation of a partial payment to principal only, 
but if the creditor accepts, it is tantamount to an 
agreement binding on the parties. State v. Erie 
me , OC OR ica 
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Veterans Act construed and held that pension benefits Wher 
thereunder are not obtainable until the public ser- u 
vant has served at least 20 years and has attained is 
the age of 62 years. Kelly v. Kearins ............++++ 2 or 

Where an employee accepts pension payments under de 
one pension act, he is estopped from thereafter pro- On m 
ceeding under another pension act. Judson v. New- an 
NEE ian scdchadudadenccdead enn cendderasstensataishsecess 150 re 

A peremptory writ of mandamus will issue to com- The a 
pel a pension commission to grant the employees as 
application for retirement under R.S. 43:16-1 where Pr 
the employee has met the requirements. Schiske v. Motior 
NE, II os vies pe dkoecelaeeencndeshenkedsseutauns 333 va 

PERSONAL PROPERTY ple 

The doctrine that when money feloniously acquired has Consid 
been transferred to an honest taker, he acquires at 
good title as against the true owner, does not ap- era 
ply where the taker is engaged in an unlawful ; Co. 
business. Hartford v. Benevento .................60. 339 Held, i 

At common law, title to embezzled money does not pass tho 
to a third party who receives it. Hartford v. Bene- gro 
ON Fc tass con wtakevsnbieescaenauareansesscatuReeawe 339 Court | 

ans 
PLEADING On apr 

Allegation in complaint that plaintiff was lawfully on mis 
the premises charges only status of licensee. Jacca- pro 
rino v. Factory Properties sees eeseeeeeeeeeees : Zi A judg 

Nothing may be used to enhance a pleading unless it ing 
be made expressly a part thereof. Jaccarino v. Fac- fect 
tory Properties rer + ee cweeonndes os06benaseeeaee 2 : Sur 

Motion to strike answer as sham and for summary | In suit 
judgment must be denied unless the affidavit in legs 
support of the motion states affiant’s “belief that lega 
there is no defense to the action.” Silver Lake v. it fe 

DANIEL, «50s oa anceeudeeiemess settee eee eee eee ees vee & : The adj 

An interpleader suit can be maintained only by an im- : fant 
partial stakeholder and where complainant alleges } trial 
that the claim of one of the defendants is invalid, n Adjudic 
the bill must be dismissed. Police & Firemen’s a od | 
Ponmasion Pumd ©. BGR ncnciccccsncscscccsspccccces 13 ; with 

All — speak as of the date of the writ. Egan v ‘ vin 
0 EN ER Rd Renee Rene reer nat Senet 1g y In suit | 

ln action « ed on an assigned judgment the ‘validity E quer 
and existance of the assignment is raised by a gen- agai 

eral denial in the answer and need not be pleaded asidi 
as special defenses. Rollenhagen v. Stevenson ...... 2% Ps 

In action based on a Ren of a sister state the de- §& A verdi 
fenses of lack of jurisdiction or non existance of the of th 
record must ned prone snes Rollenhagen v. the 1 
NE in coc cd ecazaamsanndnd ns 2eeetebhnenanoneeeus ity, 

Allegations of specific negligence in the complaint do Any rea 
not preclude the plaintiff from relying on the doc- ‘new 
trine of res ipsa loquitur at the trial. Markowitz v. able 
Re: ME BE os ow caknseenencksndaiaaeenedatanes serve 

In action for malicious prosecution a favorable deter- tatios 

nination of the prior proceeding must be pleaded. Failure 
EH OE once nachna esp cenatenararesacsads enlar 
In action for trespass, plaintiff must plead the wrong- peal | 
ful act, viz the force, which was the proximate Hillsi 
cause of the damage. Kietrys v. Cregar ............ 2 The allov 

The action “for money had and received” is main- discre 
tainable when the defendant has received money @ porta’ 
which in equity and good conscience belongs to the Objection 

plaintiff. Hartf ford v. Benevent KS of ac 
On certiorari to review a conviction in the magistrate’s Fiduc 
court. the cause should be captioned as it was in Time for 
the magistrate’s court. State v. Stevens ............. £ eusen 
POWER OF APPOINTMENT court 
It is sufficient demonstration of an intended execution a McCal 
of a power of appointment. where the provision in No savings 
the will executed by the donee of the power, would can pl 
otherwise be ineffecutal, or a mere nullity; that is. tion o 
would have no operation except as an execu- - rule, | 

tion of the power. Between Hood, etc. and Francis, 9 The disch 

We ME coi circ nscenninen nacer anata hacunaxavanaanweae tain 3 judica 
The law of domicile of the donor of a power of appoint- pressly 
ment given by a will governs both as to the valid- Fishm; 

ity of the purported execution of the power by the A determ 
donee and its interpretation. Between Fidelity Judge 
Union Trust Co. ond NE BE occ narixtacgeen 4 Statute 
The will of the donee of a testamentary power of ap- Court 
pointment, though valid in West Virginia where he Notch 
was domiciled, held invalid as an execution of the Parties ou 
power granted by the donor who was domiciled in causes 
New Jersey since the donee’s will did not comply serve | 
with the laws of New Jersey. Between Fidelity ture lit 
Union Trust Co. and Caldwell, et al ............... ‘ thorne 
PRACTICE A jury ver 
Medical Testimony by Hon. Henry E. Ackerson ....... yeare 5 
Failure to order an amendment of a complaint is no the ow: 
ground for appeal unless such amendment was ask- = 

ed for. Jaccarino v. Factory Properties ............ seqwias <f 
On appeal from decisions in certiorari, the court will of the | 
not review the facts if the judgment was supported Rock B 

by a substantial basis of testimony. American v Answer mu 
TONE, oe peo anee beers tot ay Riek ie day aft 
The test as to the validity of the charge to the jury is qT Compan 
whether, as a whole, and in the light of the proofs he Circuit 
and issues, the jury would be misled thereby though | 
Seat We; GND saci sacs cdaccsarawnaccasaee P] Black R 

A dismissal by consent is not a determination in favor ‘aintiff suc 
of the defendant. Schindel v. Brenauer, et als .... explodec 
Court will take judicial notice of Federal orders and ipsa the 
regulations. Nicholopulos v. Lehrer ................ i demar 

A verdict ought to be set aside if it appears that the a ag 
prevailing party had any conversation with a juror Py ert, ete 
other than such as is called for by the ordinary ower of ¢ 
proprieties between fellow citizens when they ac- judgmen 
cidentally meet. Gall v. N.Y. & New Brunswick Ex- Under Ss. . 
one a >. 4 

A mistrial should be granted where it can be shows venese ah 

$ =eee + it can e snowt 

even a most distant attempt to influence the minds y other 

of the jury was made. Gall v. N. Y. & New Bruns- ant resid 
MEME SIR 65.20 snicdadalenn didaasns cntednvds Qeeee The dete Co 
Where mortgagee brings deficiency suit against mort- = anee 
gagors and grantee on a separate assumption and psa b 
then brings a separate suit against the grantee on an ] 
the covenant of assumption in the deed, the second The gy 
suit is not abated by a non suit in the first. Alex- : bi aon © 
I te I dick a emda teed ktubdndchi amare —_ whe 
Where defendant admits the facts in his opening and ae 
presents no valid defenses, the court may direct i oan art! 
verdict for the plaintiff without any formal proof. porsndbe-y 
I Ti I nn iccktcctnstadadcedsemmaeiee —_ 1 
Motion to strike answer as sham and for summary pe cpt 
judgment must be denied unless the affidavit in A med =— 
support of the motion states affiant’s “belief that X om mobil 
there is no defense to the action.” Silver Lake v pont a. 
oS OR SE ROR Te eS an og é 
(Continued on next page) Water Wi 
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Where defendant owner dies after service of subpoena 
upon her but before decree, decree in foreclosure 
is a nullity as to her and does not bind the persons 
on whom her title had devolved though a lis pen- 


dens was filed. In Re: Admrial Sampson B. & L..... 86 


On motion to strike, court will not order appearance 
and examination of person unless some special 
reason appears. Zable v. Prudential ...............++ 115 

The accepted practice on motions to strike complaints 
as sham is to present proof by affidavit. Zable v. 
Prudential 

Motion to strike answer as insufficient in law is equi- 
valent of general demurrer and opens the com- 
plaint to attack. Liptak v. Huber .............+++.+- 133 

Considerations of policy forbid litigants to patronize 
at the same time and in the same controversy, sev- 
eral courts of concurrent jurisdiction. Esplanade 
ok D:D DE wives ndiscccesrnccieeccisaseeeetesn 142 

Held, in this case, court properly struck sham answer, 
though the notice of motion did not specify that 


ground. National Surety v. Clement ..............++ 153 
Court may on its own motion strike a manifestly sham 
answer. National Surety v. Clement ................ 153 


On appeal, the propriety of the judicial action is deter- 
minative, not the soundness of the reason which 
prompted it. National Surety v. Clement 

A judgment will not be set aside for errors in plead- 
ing or practice unless such errors injuriously af- 
fected the substantial rights of a party. National 
Surety v. Clement 

In suit on contract it is proper to retain defense of il- 
legality and strike counterclaim based on same il- 
legality since court thereby leaves the parties where 
it found them. Stone v. Steiner Mfg. Co. .......... 153 

The adjudication as to capacity and responsibility of in- 
fants under 14 years to testify is to be made by the 
trial court. Carlotz v. Gavin .......cccccescccccsccces 157 

Adjudication of infant’s competency will not be review- 
ed unless it is plainly shown to have been made 
without any evidence to support it. Carlotz v. Ga- 
OO eds iakesesiaessadndeteanasensatacasuamenennenin 157 

In suit by wife for injuries and by husband for conse- 
quential damages verdicts in favor of wife and 
against husband are irreconcilable and will be set 
aside in toto. Krueger v. P. S. and Ferra v. 
Be ic invecdcascwesasddacipscansacectandsadoeeueneiens 163 

A verdict will not be set aside as against the weight 
of the evidence unless it clearly appears that it was 
the result of mistake, passion, prejudice or partial- 
ity. Callahan, et al v. P. S. Interstate Trans. ........ 258 

Any reasons stated or urged in obtaining a rule for a 
new trial become res adjudicata and are not avail- 
able on appeal unless formally abandoned and re- 
served by court order. Bach v. Hillside Transpor- 
tation 

Failure of the court to charge a point or sufficiently 
enlarge on a point charged is not a ground of ap- 
peal unless a request to charge was made. Bach v. 
Hillside Transportation 

The allowance of rebuttal testimony is a matter for the 
discretion of the trial court. Bach v. Hillside Trans- 
portation 

Objection of alleged misjoinder of separate causes 
of action comes too late after trial and judgment. 
Fiducia. etc., et al v. Magenheim and Drill 

Time for taking an appeal is not extended by the pro- 

curement of a rule for a new trial unless the trial 

court so orders. Valero, Fagan and Fishman v. 

McCabe A AD A eee 273 

saving language inserted in a rule for a new trial 

can preserve to the prosecutor for appeal an excep- 
tion or point that is assigned and argued under the 
rule. Valero, Fagan, and Fishman v. McCabe 

The discharge of a rule for a new trial makes res ad- 
judicata every reason argued or assigned unless ex- 
pressly exscinded by the court. Valero, Fagan and 
Fishman v. McCabe 

A determination or order made by a Circuit Court 
Judge sitting in a Supreme Court Issue under the 
statutes, may not be reviewed by the Supreme 
Court on a motion to vacate. Hosier, et als v. Great 
MN EG. i555 hock ac ademsledkanucuguaes ess esmenauen 281 

Parties ought not to be permitted to split up their 
causes of action or defenses and hold them in re- 
serve for the purpose of attack or defense in fu- 
ture litigation. Between Arco Company, and Haw- 
Ceara See Ge N,N aioe on ba xccede damcccacdccs 

A jury verdict will not be set aside unless it clearly ap- 
pears to be contrary to Jaw, against the weight of 
the evidence or the result of passion, prejudice 
or mistake. Simsek v. Kranich, etc. ................ 289 

Service of demand for security for costs after 4 P. M. 
of the last day to file answer is invalid. The Black 
Rock Bank & Trust Company v. Oates ............ 292 

Answer must be filed before 4 P. M. of the twentieth 
day after service. The Black Rock Bank & Trust 
I SI ook ive een dccwaknad estonia anaes 292 

The Circuit Court retains control of its judgment al- 
though it has been docketed in Supreme Court. The 
Black Rock Bank & Trust Company v. Oates ...... 292 

Plaintiff sued for injuries sustained when a beer bottle 
exploded and indicated he would proceed on the res 
ipsa theory, held he will not be required to answer 
a demand for particulars as to the negligence al- 
leged against the manufacturer. Markowitz v. Lei- 
bert, etc., et al 

Power of Circuit Court Judge tc enter a summary 
judgment in a Supreme Court issue doubted. Rem- 
stine v. Wolf 

Under RS. 2:27-19 either party has a right to have the 
venue changed if the venue has been laid in a coun- 
ty other than that wherein the plaintiff or defend- 
ant reside or were served or the cause of action 
arose. Collabella v. Travelets ..............ceeeeeeeee 322 

The defense of bad faith is never assumed; it must be 
shown by clear and unequivocal proof. Hudson 
County Nat'l. Bank v. Alexander Furs, Inc. and 
PIE CIE ik donccacedcacccenécaccssnccecsuncie 

The action “for money had and received” is maintain- 
able when the defendant has received money which 
in equity and good conscience belongs to the plain- 
tiff. Hartford v. Benevento 

A reason, and all exceptions embraced therein, which is 
assigned for the allowance of a rule for a new trial 
can only be used on appeal if it is expressly excind- 
ed by order of the court allowing the rule. Natale v. 
Automobile Finance 

To open a judgment, a rule to show cause should be 
obtained and depositions taken thereunder for use 
on the argument of the rule. Orifice, etc. v. Ayvad 
I IY IES Sv sik ccccckccccuaecncucéaek, tansnaces 383 
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Refusal of application to extend time to file affidavit of 
merits and answer is not abuse of discretion in ab- 
sence of showing of reason for delay and that there 
is a meritorious defense. Orifice, etc. v. Ayvad 


Wee I I ii ds onacesnrdoccccocascesisaioss anon 
A “true copy” and a “certified copy” are not the same. 

Collins, etc. v. Hudson County Nat’l. Bank .......2. 343 
In action brought by the State only “appropriate” de- 

fenses are available. Miller v. Layton ............ 


On appeal from the district court, the failure to 
bond as required by the’ statute is a fatal defect 
which necessitates dismissal of the appeal. Pendle- 
bury v. Passaic 
It is error to permit a plaintiff to take a voluntary non 
suit ex parte since the defendant may be entitled to 
costs. Van Horm ¥. Ben oc.ccccccccccccccsccccsscece 374 
Under Supreme Court Rule 84 a Circuit Court Judge 
has no power to enter a judgment in a Supreme 
Court issue. Chapman v. Mitchell and Estes ........ 
Supreme Court Rule 81 applies only where in addition 
to the motion to strike motion is also made for 
summary judgment. Chapman v. Mitchell and 
Estes 


Death of the Prosecutor abates pending certiorari pro- 
ceedings and will result in their dismissal where, 
as here, it renders the questions moot. State v. 
BIND: axicncanenasezence | ddckedsdbieakandabeanaadaees 402 
An application to set aside a verdict as contrary to 
the weight of the evidence is in essence an appli- 
cation for a new trial. Hockenjos v. District Court 
of the Essex County Judicial District, Part One .... 407 
When a subordinate agency has made findings of fact 
and exercised its discretion in a quasi-judicial 
matter within its power, such action is conclusive 
if it has a reasonable and substantial basis in the 
proofs. National Dairy Products, et al v. Milk Con- 
trol Board 
Errors in the admission of evidence are not available 
on appeal unless proper grounds of objection were 
made at the trial. State v. King .................-.005 426 
On indictment for abortion, the exact date of the al- 
leged abortion is not of the essence of the crime and 
need not be given specifically in answer to a de- 
mand for particulars. State v. King ................ 
A demand for more specific particulars made on the 
trial day comes too late. State v. King .............. 426 


PRICE CONTROL 


Garage space in a building separate from a rented 
apartment is no part of “the housing accommoda- 
tions” for which a rental limit is fixed by the 


O.P.A. Gershberg v. Braverman ...............-0005 2 
It is not a defense to an action under the Emergency 
Price Control Act that the amount of the overcharge 
has been repaid prior to commencement of the suit. 
rn rene en A eee 147 


The remedial provisions of the Emergency Price Control 
Act are exclusive and bar any other form of rem- 
omy. Belewerts 6. THOT CNG ais iiiicnccccincsccececcers 166 

The one year limitation period on suits to recover dam- 
ages for overcharges under the Price Control Act, 
bars any action more than one year from the date 


of the overpayment. Schwartz v. Dell Osso ........ 166 
The remedial provisions of the Emergency Price Con- 
rere i er eee 197 


There is no common law remedy for a purchase made 
OE: SOT ME ON aii. bohekd cindtcccxacuaindias 197 
Under Sec. 205 E of the Emergency Price Control Act 
of 1942, a tenant is entitled to recover $50 for each 
month in which there was an overcharge. Carmelly, 
—_- - a) ee G Prrner rere een Seen 
The provision for an allowance of $50 for each month in 
which there is a rental overcharge is mandatory 
and is not affected by the good faith of the land- 
lord. Carmelly, et al, etc. v. Hanson, et al .......... 265 
The former decisions holding our state courts have jur- 
isdiction to hear tenants’ rent violation suits, are 
controlling. Carmelly, et al, etc. v. Hanson, et 


the action for triple damages cannot be maintain- 
ed by a purchaser who is going to use the article 
in the course of his trade or business. Paradiso v. 
Vreeland, Chester Bowles Intervenor 


PRINCIPAL AND AGENT 


Where agent retained to purchase property for his prin- 
cipal acquires same himself or in the name of a 
dummy, he or they will be decreed to hold the 
property in trust for the principal. Between Gold- 
GOR: GUE TEIN EE i cisb hh hbk sda cecadwadodas 209 

Where there exists a relation of trust and confidence, 
the agent is prohibited from acquiring rights 
antagonistic to his principal. Between Goldstein 
and Marsella, et al 


PRIVACY 


The right of privacy, is one of the natural and in- 
alienable rights recognized and protected by our 
state constitution. Between McGovern and Van 
OG MR scp co cadescun sieige tel steendy Bons po tales 255 

The right of privacy is subject to a proper and reason- 
able exercise of the reserved police power of the 
State. Between McGovern and Van Riper, et al ..... 255 

The right of privacy is the right to be protected from 
any wrongful intrusion into ones private life which 
would outrage or cause mental suffering, shame, or 
humiliation to a person of ordinary sensibilities. 
Between McGovern and Van Riper, et al 

The right of privacy is a right whcih may be protected 
by injunction. Between McGovern and Van Riper, 
et al 


PRIVILEGE 


Defamatory words uttered in a privileged communi- 
cation are not actionable unless there be proof of 
actual malice. Liccardi, et als v. Molnar and Gar- 
field Taxpayers’ Citizens Association ................ 386 

A communication made upon any subject matter in 
which the party communicating has an interest or 
duty, is privileged if made to a person having a 
corresponding interest or duty. Liccardi, et als v. 
Molnar and Garfield Taxpayers’ Citizens Associa- 
ME, dhcnccdcmnninnnnsdacd acetates éiionané aeamema eee 

The burden of proving privilege is upon the defendant, 
but once proved, the burden of proving actual 
malice is cast upon the plaintiff. Liccardi, et als v. 
Molnar and Garfield Taxpayers’ Citizens Associa- 
tion 


siSdncebsecndacenseeasaouhepnsnns 339 PROBATION 


The provisions cf the Probation and Parole Act are not 
self executory, only such conditions attach to the 
probation as are imposed by the court. State v. 
Hahn 





1945 Annual Index Page Nine 
A violation of probation should be brought to the 
court’s attention in the manner prescribed by 
RS. 2:199-4 State v. Hahn ..............cccceececeeeee 91 
Probation cannot be revoked until after a summary 
hearing, conducted according to the requirements 
of due process, in which a violation of probation 
is established. State v. Hahn 


QUO WARRANTO 
Quo Warranto will not lie in behalf of one who has 
possession of an office since the object of quo war- . 
ranto is to have one in possession adjudged guilty 
4 of usurpation. De Geeter v. Wolklin ................ 173 
Quo Warranto is the proper remedy to determine the 
right to an office. Pellegrino v. Evans .............. 263 


RAILROADS 
Failure of train to give statutory signals on approach- 
ing a grade crossing, does not relieve a traveler on 
the highway of the duty of using the degree of 
care required by law. ............cccececececceceees .. 198 


Duty of traveler on highway does not stop with looking 
and listening at a grade crossing, but he must exer- 
cise care to select a position from which an effec- 
tive observation can be made. ..................005- 198 

Duty to make effective observation, extends, if neces- 
sary, to alighting from vehicle and making observa- 
WE I 566k 5.06606hndsse0cancdednatesdandesiay4 198 


REAL PROPERTY 
A new oil burner installed by a tenant to replace the 
existing oil burner becomes a part of the realty. 
Kain v. Coble'‘and Kain v. Ames ..................55 10 


An oil burner installed in a residence by the owner, 
to replace a coal furnace, becomes a part of the 
realty. Kain v. Coble and Kain v. Ames ............ 19 
Neither the retention, diversion, repulsion, or altered 
transmission of the flow of surface water is an 
actionable injury, even though damage ensues. 
EN We I ohne bb sac bentyahadnccpdaehankeddaseran 34 
Held, on facts, sale was “as is” and hence question of 
prior severance or lack of legal severance of fix- 
ture is immaterial. Edsam Screw Machine v. Ches- 
OE as se pantdandssacdcaiscuidnssandnaaasddidesaccanteane 10 
Where defendant owner dies after service of subpoena 
upon her but before decree, decree in foreclosure 
is a nullity as to her and does not bind the persons 
on whom her title had devolved though a lis pen- 
dens was filed. In Re: Admiral Sampson B. & L. .... 86 
Where agreement of sale does not specify date for pass- 
ing title, the deed is due on demand, within a reas- 
onable time, accompanied by a tender of the bal- 
ance due. Monahan v. McElligott .................008 102 
Authority to sign another’s name may be established by 
proof of express authorization, proof of circum- 
stances from which its grant may be inferred, or 
by proof of ratification. Monahan v. McElligott ..... 102 
Authority to sign an agreement for the sale of lands 
may be conferred by parol. Monahan v. McElli- 
GORE cvxdisuinpearkabcns débats beaneroresaca dane raGan bas 102 
Where the land is in possession of a tenant by the 
curtesy, the law of this state does not permit a de- 
cree for its partition without the consent of such 





tenant. Pellitteri v. Mancuso ..................0e000. 110 
When a lis pendens is duly recorded a . subsequent 

mortgagee is bound by the decree in the cause 

though he »%e not added as a party thereto. Finley 

We BE ipsiccdcencaaksshssdseraansoosusrmeienssouneea 126 
Conditions subscquent are not favored. Picardo v. 

MN: ci ka cctdtssiaticcishdcigacadarscenendanauanaeiee ee 134 


Devise of a remainder limited upon a particular prece- 
dent estate, necessarily terminable, will be con- 
strued as vesting at the death of the testator. Ric- 
SNS I So onus pra ecb cede rhe S cada a ade 134 

Vested estates are not divested unless all the events 
upon which a gift over is based actually happened. 
I I on canvas ssocctausavaxacedcer acne 

In default of the existence of the object of the gift 
over and in the absence of other testamentary in- 
tent, the prior estate becomes absolute. Ricardo v. 
| IEE cet Pc pir i rN NAN OMe nl ay Dee Ely See 134 

Owner of property will not be put to expense of re- 
moving a structure which partially encroaches on 
adjoining property if he did not erect it. Karason 
Co. v. Anglo-American Leather Co. ................ 139 

In the absence of an ouster of a fellow tenant, a tenant 
in common is not chargeable for the renta] value of 
the premises occupied by him. Jager v. Jager ...... 147 

A “gift to a class” is a gift to a body of persons, 
uncertain in number at the time of the gift but to 
be ascertained in the future, who are to take in 
definite proportions; the share of each being de- 
pendent upon the ultimate number. Paterson Sav- 
Re oasis ccnscadge cuban ev enscee ae bs6 eke 149 

If a gift to a class is given after the termination of a 
prior life estate, the membership of the class will 
be those living at the termination of the prior life 
estate. Paterson Savings v. De Gray 

Where there is a mistake in an executory contract parol 
evidence may be received, but where the defendant 
raises the statute of frauds, the court will not re- 
form the contract on parol evidence and then order 
it specifically performed. McKinney v. Muir ........ 182 

Where contract description is incorrect but reference is 
made to the property by street number, making the 
premises involved reasonably certain, specific per- 
formance will be decreed. McKinney v. Muir ...... 182 

A qualified dedication of lands for public highway pur- 
poses may be lawfully made and where a reserva- 
tion is withheld, the public acquires the highway 
cum onere. Between Canda Realty Company and 
Carteret 

While equity has jurisdiction to prevent seizure of pri- 
vate property for public use without comdemnation, 
it will not exercise its power, where the aggrieved 
party has not acted with reasonable diligence, and 
has permitted the appropriation of the lands. Be- 
tween Canda Realty Company and Carteret’........ 223 

The rule that where the granting and habendum clauses 
are repugnant the granting clause controls, while 
still a rule of construction, is no longer a strict 
rule governing the transmission of estates. Between 
Trenton Potteries and Blackwell .................... 

” Where the granting and habendum clauses are repug- 
nant, the process of inquiry today is to scrutinize 
the whole instrument in quest of the true intentions 
of the parties. Between Trenton Potteries and 
Blackwell 305= 


(Continued on next page) 
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An action involving title to liens against property situ- 

ate in this state, when no personal judgment is re- 
quired against the party to effectutate ownership, is 
a proceeding in rem. Buchman, et al al v. Smith . 

An implied assumption of a mortgage will be raised 
in equity where the purchaser deducts from the 
purchase price the amount of the mortgage, or the 
amount of the mortgage is credited against the 
purchase price. Lang v. North Jersey 

Wife’s signature for the husband on a contract for the 
sale of realty is binding although authorized by him 
only by parol. Monahan v. McElligott 

The misnomer of the grantee, under the circumstances 
here, casts no uncertainty upon complainant's title. 
Between Trinity Cathedral and Etz 

RS. 16:12-4 is not applicable to a transfer of title ef- 
fected by a corporate merger with the sanction of 
the highest authority in the diocese. Between Trin- 
ity Cathedral and Etz 

The vendee undér a recorded contract of sale must in- 
stitute proceedings and file a lis pendens within 
three months from the date fixed for consummation 
of the contract, if the contract is to be enforced 
against a subsequent purchaser for value. Between 
Reade and Leslie, et als 

Failure to file a lis pendens as required by R.S. 46:21-3 
renders a recorded contract for the sale of realty 
void as against a purchaser for value who con- 

? summated his purchase subsequent to the recording 
of the contract, even though he had actual know- 
ledge thereof prior to such consummation. Between 
Reade and Leslie, et als 

RECORDERS COURT 

Under RS. 2:216-4, recirders court has jurisdiction 
over offense not specifically named only if neither 
the fine nor the imprisonment prescribed for the of- 
fense is greater than the limits of the statute. 
Jucker v. Recorder’s Court of Irvington 

RELIGIOUS CORPORATIONS 

RS. 16:12-4 is not applicable to a transfer of title ef- 
fected by a corporate merger with the sanction of 
the highest authority in the diocese. Between Trin- 
ity Cathedral and Etz 

REMOVAL OF CAUSES 

The State court is not required to let go its jurisdiction 

until a prima facie case is made showing peti- 

tioner can remove the suit matter of right. 

Taylor v. Cornman Construction Co. 

application to remove, the allegations of the com- 
plaint must be considered as confessed and must be 
accepted as the only criterion of the decision as to 
the right to remove. —* Cornman Construc- 
tion Co. 
If from the complaint, it appears : the action is ‘joint and 
some defendants are citizens of the same state with 

complainant, the suit is not removable. Taylor v. 

Cornman Construction Co. EE eee 

In a derivative suit, the corporation will be aligned 
with the defendants on the question of removal if 
it appears the persons in control are opposed to the 
object of the suit. Taylor v. Cornman Construc- 
tion Co. 

REPLEVIN 

Where plaintiff sues in 
the alternative for the 
ment for the value with interest is improper. 

Developing v. Bittner 

RES ADJUDICATA 

Doctrine of res adjudicata does not apply to an issue 

not directly and determined. Hollander v. 
Hollander 

1 issue not raised in the cause does not become res 

adjudicata by the decree therein though the decree 
may have discussed the issue in its dicta. Between 
Lombardi, et al Camden Trust Company, 
et al 

RESCISSION 

Equity will nullify a deed executed in reliance upon a 
material representation which was false in fact. 

Finley v. Keene 

RES IPSA LOQUI1UR 

Allegations of fic negligence in the complaint do 
not preclude the plaintiff from relying on the doc- 

trine of res ipsa loquitur at the trial. Markowitz v. 

Leibert, etc., et al 

RESTRICTIVE COVENANTS 

Employees restrictive covenants are strictly construed 
and are declared void unless necessary for the pro- 

of the employer. Between Irvington Varn- 

NOPGO 2. cccace sas OM 

To obtain an injunction against the use of confidential 
information gained by an employee, the employer 
must show the information is not known generally 

to its competitors’ staffs and cannot readily be 

learned by consulting an expert. Between Irving- 

ton Varnish and Van Norde 

SALES 

In the absence of proof of any loss directly and natur- 
ally resulting from the buyer's repudiation of a sale, 
= seller is entitled to only nominal damages. 

Y. - N. J. Specialty Co. v. Brown Bros. ......... 62 

Whine deen is an available market for the goods, the 
measure of damages for the repudiation of a sale 

by the buyer is the difference between the market 

price and the contract price and not the profit which 

the seller would have made. N. Y. - N. J. Specialty 
el ee sn cis cannsanead 

SECURITY FOR COSTS 

If the fact of non-residence 
security for costs in the 
made before taking further steps in the cause. 
tate of Allie v. Norrell 

SENTENCES 

Held R.S. 30:4-142 does not prevent the addition of com- 
mutation time granted under a second sentence 
to the time required under a third sentence. Re: 

George W. Huvler 

SEPARATE MAINTENANCE > 
The alimony provisions in a divorce decree supercede 
and terminate the provisions of a separate main- 
tenance décree. Between Grace Isserman and Abra- 

ham Isserman .. 

SOLDIERS’ & SATLORS’ 

a? Ly Servicemen Liberalized by Ganson J. Bald- 
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SPECIFIC PERFORMANCE 
Where there is a mistake in an executory contract 
parol evidence may be received, but where the de- 
fendant raises the statute of frauds, the court will 


not reform the contract on parol evidence and then 
order it specifically performed. inney Vv. 
BRE Qirkocidscncontepeaccasdasasanesedsasesens aise 
In onder to have specific performance the law requires 
“a reasonable certainty.” McKinney v. Muir ........ 
Where contract description is incorrect but reference is 
made to the property by street number, making the 
premises involved reasonably certain, specific per- 
formance will be decreed. McKinney v. Muir 
Equity will not order specific performance where such 
order would be impracticable and impotent. Be- 
tween Carberry & Carberry 
A vendor who seeks performance must make evi- 
dent his readiness and willingness to perform his 
obligations under the contract. Between Trenton 
Potteries and Blackwell 
A suit for specific performance may be maintained to 
enforce an oral agreement to make a devise by will. 
Between Poloha and Ruman, et als 
The oral agreement to devise being clearly shown, com- 
plainant having fully performed, the personal ser- 
vices rendered not being compensable by money, 
and the obligation having been acknowledged by 
the testatrix in a will, specific performance will be 
decreed. Between Poloha and Ruman, et als 
Specific performance is granted or denied as the justice 
of the particular case requires. Gulvin v. Sunshine 
ir Ee «co icthcndivels  vaienghnanesaenetnel 
Where contract of sale calls ‘fe é incillary agreement 
to be executed by the buyer and the seller fails to 
present the agreement for signature, the seller can- 
not use the non-execution as a defense to specific 
performance. Gulvin v. Sunshine Park, Inc. , 
Held. on facts here presented complainant established 
his 1 to specific performance. Gulvin v. Sun- 
shine Park, I 


Specific perform 
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nc . ° ee ‘ ee 
1ce of a contract for personal services 
and the supplying of merchandise covering an in- 
definite or long period of time, will not be decreed. 
Between Quigley Company and Asbestos Limited 
Specific per will not be decreed where there 
is no mutuality of remedy and obligation between 
Between Quigley Company and Asbes- 


is not a marketable title and 
Be- 














lormance 


the parties 
Limited 
that is doubtful 
ty will not cornpel a purchaser to accept it 
Trinity Cathedral and Etz .. F 
clause in the deed. whether regarded as a re- 
strictive covenant or a declaration of trust so af- 
fects the marketability of the title that equity will 
compel performance by the vendee. Between 
Trinity Cat hedral and Etz 
The vendee under a recorded contract of | sale must in- 
stitute proceedings and file a lis pendens within 
three months from the date fixed for consummation 
of the contract, if the contract is to be enforced 
against a subsequent agamneed for value. Between 
Reade and Leslie. et als 
Failure to file a lis pendens as requi ired by RS. “46- 21-3 
renders a recorded contract for the sale of realty 
void as against a purchaser for value who consum- 
mated his purchase subsequent to the recording of 
the contract, even though he had actual knowledge 
thereof prior to such consummation. Between Reade 
and Leslie, et t als 
Specific performance of a contract granting distribution 
rights in a certain patented item manufactured by 
the defendant mav be ordered. Between Mantel, 
ete. and International lastic Harmonica 


tos 
A title 

equi 

tween 


The 


not 


et al, 


Corp. 


STATE OF CASE 
Appeal dismissed. for failure to exhibit either the judg- 
ment or the jury verdict in the state of case. In- 
dependent Realty v. Friedland 


STATUTE OF FRAUDS 

Held, the language of the receipt 
document with sufficient clarity to incorporate it as 
part of the agreement. Keller v. Homan .... 

It is sufficient to satisfy the Statute of Frauds if ‘whole 
bargain can be gather ‘rom two or more de- 
tached papers so long as the signed memorandum 
contains such reference to the other papers as to 
make the latter part of the former. Keller v. Ho- 
man 

Authority to 
mav be 
gott 

Authority to sign another’s name may be est ablished by 
proof of express authorization, proof of circum- 
stances from which its grant may be inferred, or 
by proof of ratification. Monahan vy. McElligott 

Where there is a mistake in an executory contract 
parol evidence may be received, but where the de- 
fendant raises the statute of frauds. the court will 
not reform the contract on parol evidence and then 
order it specifically performed. McKinney v. Muir 

The Statute of Frauds is not applicable where one of 

parties has fully performed his agreement, or 
where the agreement has been acknowledged in a 
will. Between Poloha and Ruman, et als ‘ ad 

Wife’s signature for the husband on a contract for the 
sale of realty is bindirg although authorized by 
him only by parol. Monahan v. McElligott 

STATUTE OF LIMITATIONS 

Equity will enjoin a defendant from 
statute of lim where the natural and reason- 
ably anticipated effect of the representations or con- 
duct of the defendant has been the failure of the 
plaintiff to institute his suit in time. Between Lillian 
G. Hawkins and Public Service Coordinated Trans- 
port “a eathe ont anecnimeene 
ts examined, and held the delay in instituting suit 
was not the natural or reasonable effect of defend- 
ant’s conduct. Between Lillian G. Hawkins and 
Public Service Coordinated Transport 
STATUTES 

A penal statute is to be read in relation to 
sought to be suppressed. State v. Brenner 
Canderliere 

The word “shall” 
to be mandatory and not directory. 
eee a! SE cide casnndeuaacdtectsyctuunetnvanes 

Resolution by County Board of Taxation directing 
president not to certify a certain employee's salary, 
is not binding on the president since statute con- 
fers this power on him alone. Ballarene v. Rosen- 
blum 

Where two irreconcilable statutes on the same subject, 
separated in time of enactment, are embodied in a 
general revision, the reenactment of the former is 
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deemed an oversight and ineffective. Re: George A direc 
oe SR ee an = EE EEE ny epee 253 not 
The later of two contradictory provisions in a statute the 
prevail. Re: George W. Huyler ...................... 255 et a 
An earlier statute is modified by a later inconsistent Reconve 
enactment only to the extent of repugnancy. Re: The dor 
ke eee eee ee 235 on i 
The provisions of statutes in pari materia shall be re- Ban! 
conciled, if possible, into a homogenous whole. Re: NANTS 1 
i a 235 v 
Where there are inconsistent provisions in a os 
é t general use t 
Statute and in a specific statute, the provisions of the v 
the specific statute govern. Pellegrino v. Evans .... 263 Finle 
STOCK A co-teni 
A stock certificate should not be issued in the names of 2 credit 
“A and/or B”. Ward v. Jersey Central Power & K amort 
DE: .ndndadednhiinn, rzauthidrndoies dievtediadandas a 38 In the ak 
SUICIDE e ant i 
Presumption against suicide is not evidence and may value 
not be considered by the jury. Kirschbaum v. Met- ‘ Jager 
WON = dade ddtdinvectadstidsedikacibeentyeicnedaxed 12 
The presumption against suicide is solely for the use Jf 
of the trial judge in determining the propriety of stitute 
entering a nonsuit or direction of a verdict. Kirsch- fons ¢ 
RY Se ee ee Cee 1g of 
Suicide of member does not bar ri ight of beneficiary to Wi illiar 
death benefits unless contract so specifically pro- 
vides. Leogrande v. Societa ; satihinace Le > th 
SURETIES ‘ end 
An agreement between the principal debtor and the = ani 
creditor extending the payment of the debt, re- elli v 
leases guarantors and sureties if made without RESPASS 
their consent: and the taking of renewal notes is Ce dite f 
such an extension. Between Adelman and Franklin ae 
Washington T: ust Co. . Saban serawenied 3% om 


TAXATION 
¢ 


The selling price of shares of stock will be taken as the 





‘clear market value” where the sale was bona fide 
and the seller had exhausted the poasinitl ties of the 
market for a better price. Re: Estate of C. Aubrey 
Nicklas ° aoe e onan eecccese x 
Ne AE ae 61 & #4 
Held, value arrived at by capitalization method in this 
instance is true value. Newark & Essex Bldg. v. 
eR eee RRR Re Te Pee CeO OF Pie es 
Until the vendee of a contract for the sale . of Govern- 
nent land is entitled to a conveyance by the per- 
formance of all conditi precedent, his interest 
is not taxable by the A. B. R. Corp. v. New- 
ark . oe ‘th nsatea er ata ae kaaaa 13 
Stock Purchase Agreements and Income Taxes by S. J 
Foosaner cheeses ° héethwseae errr r rs 15 
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taxes or assessments he unconstitutional. N. 

Bell Telephone Newark “aS 
A direction to the executor to pay any ‘and ‘all’ estate 

nd inheritance taxes levied upon his estate does 

net ine taxes levied on inter vivos gifts since 

h are not part of the estate and do not pass 

under the will. Commercial Trust v. Thurber lg 
Federal estate taxes are payable from the residuary 

estate unless the will provides otherwise. Com- 

ROGIER. EE iia kde cassvmsidenidesen 


the legatee or " devisee 
otherwise. Commercial 


Inheritance taxes are payable by 
unless the will provides 


EE Ti OE oi cn icsinncaxadacns ’ 
Iusurance companies issuing annuity co 


ntracts payable 


to surviving spouse after insured’s death, are not 
liable for estate or inheritance taxes levied. Com- 


mercial Trust v. Thurber 
aa to fix assessment for 
valid. Consolidated Cigar v. Brunner ........... I 
ientens of Finance of municipality is without auth- 
ority to enter agreement fixing personal property 
assessment. Consolidated Cigar v. Brunner ...... ] 
Property in transit through our state is not to be re- 
garded as having a situs within our state for the 
purposes of taxation § 
A temporary halting wi 


tat 
Stare 


succe eding year held 


thin the State of goods in inter- 

commerce, caused by factors beyond the ship- 
pers control will not subject the property to local 
taxation 

Partial payment 


so that 


of defaulted - taxes must be apportionec 
the payment is credited partly on principle 
and the balance on the interes Z on that part of the 


principle. State v. Erie R. R., et als ecobedun 
State officers hav — : 7 
tate officers have no authority . accept and credi 

partial payment of defaulted taxes on principa 


only. State v. Erie R. R., et als ............ccccceces 
Chancery has no jurisdiction to determine the taxabil- 
ity of an estate. Re: Rothenberg Trust 
While the taxing authority is not 
a claimant. Between Newark 
Inc.. et als hana “eS 
The judgment of the State Board i 
rect. Prudential Ins. v. Div. 
SESE AO eS Det ee? Rape eae ARE 
An expert may testify ‘from his experience and know- 
ledge in managing property though it be inconsist- 
ent with the actual income and expense figures of 
the property involved. Prudential Ins. v. Div. of 
Tax Appeals, etc., et al Ce Ee ee ee 
A history of lower assessments in prior years is not 
“conclusive. Prudential Ins. v. Div. of Tax Appeals. 
etc., et al Kae a belek ae 
An assessment for benefits which have not 
_accrued is invalid. Gorab v. Wood-Ridge ...... 
presumed that the State Board of Tax Appea's 
onaieered the proofs and reached a fair determine- 
. Tankport Terminals Jersey City 
Federa! Taxation of Tenants By The Entirety by Bruce 
oe REE: See BR SO 
A municipality can question the constitutionality of a 
tax disposition. Jersey City v. State Board of Tax 
IN 5055. a5 aih ees agate eddnssyndsne dep de 
Statutory requirement that State © ‘Board of Tax Appeals 
conclude its hearings on or before Oct. 15 following 
the filing of complaint held directory and not man- 
datory. Jersey City v. State Board of Tax Ap- 
REED. 4: anteakastacnd nddenauh sausbic dante. hens 
R. R. Tax Law of 1941 held unconstitutional as to 194! 


strictly a creditor it i 
and Jos. Hollander 
is pres umptivel y cor- 

of Tax Appeals, etc. 








present] 


tl 


2.8 a 


taxes. Jersey City v. State Board of Tax Ap- 
ID: i vsitichdn shane ders ahaa bin hae, cis Dee 

Priority of Municipal and State Tax Liens by William 
J. Bernard 


A municipality to which personal taxes are due is not 2 
creditor of the taxpayer and has no standing to file 
a creditor’s bill unless some special equities exist 
Bayonne and East Coast .......... ntpaciguahs ‘ 
(Continued on next page) 
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= Reconversion Tax Problems by Samuel J. Foosaner .... 393 
The donor of a trust is personally liable for the tax 
= on income arising therefrom. Between Hardy and 
255 EES ES OO PS ee, eee rr .. 418 
TENANTS IN COMMON 
235 A tenant who has not been excluded but sees fit not to 
use the property has no right to an accounting for 
the value thereof against a co-tenant in possession. 
263 a error enremrrn rere ry ner ern 126 
4 eo-tenant must account for all receipts but may take 
a “credit for expenses of ordinary maintenance and 
: ” amortization. Finley v. Keene ...........-..+++-e0+ 126 
53 In the absence of an ouster of a fellow tenant, a ten- 
. ant in common is not chargeable for the rental 
value of the premises occupied by him. Jager v. 4 
POO ions de ticndtnnpcawanncndt sub sne ean phanaea gers 47 
. 14 BBPHEATRES 
2 (While overcrowding in a theatre does not in itself con- 
f stitute negligence, it may become so when the act- 
a ' ns of the crowd are such as to endanger the safe- 
. 18 y of the patrons while seeking to procure seats. 
re) Williams v. Essex Amusement .................+-0+- 314 
= ToOeTs 
ny 7o\ther the retention, diversion, repulsicn, or altered 
™ transmission of the flow of surface water is an ac- 
.e nable injury, even though damage ensues. Zam- 
™ ; ag | ERR err re errr rer 34 
At Bees: ASS 
is Be tion for trespass, plaintiff must plead the wrong- 
in | ful act, viz. the force, which was the proximate 
7 i use of the damage. Kietrys v. Cregar ............ 
BRUSTS ae 
ne & The use of the word “guardian” instead of “trustee 
de 4 vill not be permitted to overthrow the testatrix’s 
he | ntention to create a trust. Arnold v. Arnold ....... 
ey A testamentary trust may be revealed by implication 
... 3 where the intention to establish a trust is clearly 
& eq manifested, the beneficiaries definitely distinguish- 
his j able and the amount sufficiently defined. Arnold v. 
Vv. Arnold nicite uw adaiasten nee eee PERE oe RE 46 
.. 129 Trustees will not be decreed to forfeit commissions or 
m- be removed for an honest mistake in judgment 
er- without bad faith. Pollock v. Bowman .............. 70 
‘est Where trustees in good faith but without sound dis- 
Ww cretion improperly retained common stocks, they 
aon will be charged with any loss sustained by reason 
as f a drop in the value after the filing of their last 
accounting. Pollock v. Bowman heh sale helena octeecars 70 
of A decree approving an account after due notice to all 
J beneficiaries, estops a beneficiary from subsequent- 
objecting to any item or matter covered in the 
tate ecount. Pollock v. Bowman « ciericede greece albino 70 
does Court of Chancery has power to afford relief to all 
ince trustees against inadequate compensation even if 
pass the trust instrument fixes the compensation. In re 
la Fidelity Union Title & Mort. Guar. Co. ............ 93 
uary As corollary to a trustee’s right to retain stock, he 
‘om- may properly exchange corporate stock of the settlor 
Son for new stock issued in a merger or reorganization, 
visee provided the new stock is substantially equivalent 
rcial to the old. Camden Trust v. Du Bois ................ 101 
acura a When a testator has invested in stock of a business 
yable corporation and it comes to the hands of his trus- 
> not tee. such fiduciary may, in the exercise of good 
Com- faith and reesonable discretion, retain such invest- 
on a ments and he shall not be acco ble for any loss 
“held by reason of such retention. Camden Trust v. Du 
1 ere Pye i rete koe cave Cua aicets 101 
auth- i Where common funds of several persons are used to ac- 
yperty m juire property which is taken in the names of only 
some of the persons, the takers hold as trustees for 
io we 1 the persons who become equitable tenants in 
yr the mmon. Finley v. Keene RAC e Prt Pre 126 
I on facts, deed of trust was invalid because settlor 
inter- vas unable to understand the nature and effect of 
, ship- r act. Oswald v. Seidler stecee sete oteees 141 
» loca! on facts, deed of trust conveying all of settlor’s 
perty was invalid because there was no ade- 
alas juate independent advice. Oswald v. Seidler . vese 141 
inciple here A deposits money in an account styled “A in 
of the trust for B” and there is other evidence of words 
conduct i intention to create a trust 
—— favor of B, will be enforced. Wolf v. 
Wolf’ .. 153 
inclpe bas see ° eee ° . , ee . Ps cesses . 
Prohibition by settlor ag alienation of income by 
axabil- neficiary applies only ¢ necome not accrued. 














A direction to pay all taxes levied on the estate does 


not include taxes levied on property appointed in 
the will. Between Phraner, etc., et al and Stone, 
et al 






























































wn v. Corn Exchange Bank ..... Sects caren 
Eq will ide the question of title to office where 
t incidental to the protection and enforcement 
trust. De Geeter v. Wolklin ...................- 173 
A cemetery association being a charitable trust comes 
nder Chancery’s special jurisdiction over trusts of 
kinds. De Geeter v. Wolklin enw amina aioe 173 
imposing resulting 75 shares of stock 
consist- presses all that type of stock in the name of the 
sures of istee with the trust lien and not any particular 
Div. of A. res. D'Agostino v. D’ Agostino ......... 183 
vhere agent retained to purchase property 
s ie wot al acquires same himself or in the name of a 
Arneal nmy, he or they will be decreed to hold the 
iii perty in trust ,for the principal. Between Gold- 
yresently 209 
‘Appea $ le by the original trustee as to fees and is en- ; 
amueiaktie d to statutory fees. Re: Rothenberg Trust ...... 211 
2 ustees, courts and beneficiaries are bound by the 
wy Bruce ment as to trustee’s fees made between the 
‘ ttlor and the trustee. Re: Rothenberg Trust ...... 211 
lity of 2a esumption is that trustees will fulfill their duties t 
4 of Tex in an impartial manner. Re: Estate of Butler seseeee 225 
determining whether a trust is charitable or private, 
| Appeals the question is what will be the result of the trust 
ollowing _Upon the community. Re: Estate of Butler ........ 225 
not mati- @ trust be created for a charitable purpose, the giving 
ax Ap- of a preference to those members of a family who 
me within the general class of beneficiaries, does 
. ‘to 1941 t convert it into a private trust. Re: Estate of 
all age ET RRO, in AR REE ARIA NS 
Tax Ap trust to provide scholarships for higher education 
William 's a charitable trust. Re: Estate of Butler .......... 
lle a promise to create a trust, without considera- 
i ott ton, remains executory. equity will not compel the 
ng to file th tion of the trust and proceed to enforce it. Be- 
ses exist tween Carberry and Carberry ...........-+++++: axace ae 
_..m &Xercising a discretion conferred, the trustee must 











act in that state of mind in which it was contem- 


- = 


plated by the settlor that he should act. Between 
Conlin, et al and Murdock, et al 
Equity will grant relief where there is an apparent 
abuse of discretion by trustees. Between Conlin, et 
al and Murdock, et al ....... a pialastaakxalsbatie taaiaenekncee ae 
On facts, trustee directed not to effect sale of tax ex- 
empt securities which would enhance corpus since 
it would impose an unwarranted burden on the in- 
come of the life tenants. Between The mae 
ia Company, etc. and Gillmore, et als 
A trustee should not show preference for either present 
cestuis or remaindermen and should, if possible, 
follow a course that will not benefit one at the 
expense of the other. Between The Pennsylvania 
Company, etc. and Billmore, et als .............. ed 
A trustee is under a duty to life tenants not to sacri- 
fice income for the purpose of increasing the value 
of the principal. Between The Pennsylvania Com- 
pany, etc. and Gillmore, et als ................seee0. 
A trustee is under a duty to make the trust property 
productive for life tenants and at the same time to 
take care to preserve the trust property for the 
remaindermen. Between The Pennsylvania Com- 
pany, etc. and Gillmore, et als ..............sesseeee 
Merger and termination of a part of a trust estate take 
effect pro tanto. Between Dreyfuss and Kahn ...... 
Where a life estate and remainder in fee are united in 
the same person, a trust will be terminated, unless 
tne trustee has some duty other than to reduce the 
trust estate to possession and pay the income to the 
life tenant. Between Dreyfuss and Kahn ............ 
The personal representatives of the last surviving trus- 
tee of a testamentary trust comprised solely of per- 
sonalty, may properly assume the administration of 
the trust and seek instructions. Between Duane, et 
OIE TOON, CER, OE ME, ios. 6533600s005endsensckedes 
A trust which contains a provision against alienation 
or anticipation is generally denominated a “snend- 
thrift trust”, and is valid as such as long as the 
restrictions do not violate “public policy”. Between 
Moore, etc. and Moore, ef G16. osoccccsccccsecssenees 
The intention of the settlor of a spendthrift trust, must 
be regarded as the measure by which the validity 
of an attempted alienation or anticipation shall be 
determined. Between Moore, etc. and Moore, et 
GER co cceiey ne cezae livia ase dee ckeadeee es 407 
A de > 
anticipating income due under a spendthrift trust 
is ineffective to nullify or supercede a restriction 
against alienation or anticipation. Between Moore, 
O16 i SE OE oc wey ced caabaain na 
A decree for support of a child of a beneficiary under 
a spendthrift trust, directing payment out of in- 
come to grow due the beneficiary, made in a cause 
in which the trustee was not a party is ineffective 
to bind the trustee. Between Moore, etc. and Moore, 
et als bm eibch Sieh pnlere ack kckiecndna aaa Keathad eebdea aan 
“Anticipation” as used in a spendthrift trust means 
dealing with trust property before it is due to be 
paid to a beneficiary. Between Moore, etc. and 
Moore, et als 


407 


The donor of a trust, who because of a subsequent un- 
forseen change in the income tax laws, has the 
tax on income arising from the trust funds imposed 
upon her, is entitled to a modification of the trust 
agreement to meet the situation occasioned by the 
changed law. Between Hardy and Bankers Trust, 
WE ME Landy sicnanitavanhesieiuescegunGnsesnees iar eee 

The donor of a trust is personally liable for the tax 
on income arising therefrom. Between Hardy and 
Bankers Trust, et al 

UNEMPLOYMENT COMPENSATION 

A reference to a referee or salaried examiner to hear 
and determine the employer's contribution rate is 
irrevocable. Horsman Dolls v. U.C.C. ..............+. 125 

UNLAWFUL COMPETITION 

In the absence of a restrictive covenant, and when no 
fraud is practiced, a former employee will not be 
enjoined from soliciting the customers of his former 
employer. though such customers be represented 
as “occasional” or “latent”. Between Abalene Ex- 


terminating (0. OG TIMOG oc xcccccsvsnccseecseceesess 237 
VETERANS 
A person holding a position under the Passaic Valley 
S 


Sewerage Commission holds a position under the 

government of this state and receives his salary 

from the state within the meaning of R.S. 38:16-1. 

Brickett v. Lagay, et als 
WAGES AND HOURS 

Nage Payments Not Requiring W. L. B. Approval by 

William Margulies 


WILLS 
Bequest in trust with directions to accumulate income 
until beneficiary has completed public schools and 
then use income and corpus for collegiate training, 
and upon the conclusion of such training and the 
attaining of the age of 25 years to pay the balance to 
the beneficiary, held that beneficiary is entitled to 
same though he never went to college. First 
eeenenios Tank 0, TAG ci cs wcrcciccsesacinne asees 
In the absence of an express condition or qualification, 
a bequest is deemed to be absolute. First Mechan- 
ics v. Hand 33 
A gift to A and B and their respective heirs is no more 
than a gift to A and his heirs and to B and his 
heirs, Fidelity Union Trust Co. v. Halsey, et als .... 43 
In a testamentary disposition to A and his heirs, the 
word “hei is a word of limitation and not sub- 
stitution, but the rule is reverse in the case of a 
zift to A “or” his heirs. Fidelity Union Trust Co. v. 
I i a a a oe ag ee 
A bequest or devise to A for life remainder to his issue, 
but if A should die without issue surviving then to 
B, operates to give B vested estate in remainder 
subject to divestment in the event A is survived 
- issue. Fidelity Union Trust Co. v. Halsey, et 
BEE teatanedsacdagpisaihen ede dasus aniosaiinaeiaile yaks 
Fiduciaries are entitled to commissions according to 
the statutes in force unless the will provides to the 
contrary. Lockwood v. Clarke .............cscescess 
A bequest of income to A, B and C for the life of M 
and then of corpus to A, B and C or if they be 
dead to their issue, held to vest in A, B, C on death 
of testator subject only to divestment if they prede- 
cease M leaving issue. Lockwood v. Clarke ...... 
Where a testator has given fractional interests in his 
estate in succession at periods which must arrive 
and it is apparent that possession is merely post- 
poned to let in earlier interests, all interests vest 
— on the death of the testator. Lockwood v. 
arke 
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Where gift of income is made to A for life of B and A 
predeceases B, the income becomes part of testa- 
tor’s estate and is distributable as corpus. Lockwood 
J re eee phabba sacs ae 

The use of the word “guardian” instead of “trustee” 
will not be permitted to overthrow the testatrix’s 
intention to create a trust. Arnold v. Arnold ...... 46 

A testamentary trust may be revealed by implication 
where the intention to establish a trust is clearly 
manifested, the beneficiaries definitely distinguish- 
able and the amount sufficiently defined. Arnold v. 
WI. hcccakcasudaccn Figniadddnsdse ARPES See 46 


The mere existence of a confidential relationship be- 
tween testator and beneficiary does not create a 
presumption of undue influence. Nixon v. Thomp- 
son, et al 


Some fact in support of undue influence must be shown 
in addition to a confidential relationship in order 
to impose the burden of proof upon the beneficiary, 


Nixon v. Thompson, et als .............. canes er 
The burden of proving undue influence is upon him 
who asserts it. Nixon v. Thompson, et al .......... .. 54 


Since there is no gift over in event life tenant ceases 
“to maintain the home”, personal use of the prem- 
ises by the life tenant is not required. Ryder v. 


Ryder ...... Pei ewldaucteethederdednaecae brerasegeene . 8&3 
Will construed and held executor has implied power 
of sale of realty. Ryder v. Ryder ...............e000 83 


Both specific and residuary legacies made to a sister 
who predeceased testatrix go to the sister’s descen- 
dants though the sister had died before the will was 
made. Re: Estate of Force ........ rer ey Senne Ee .. 141 

If a gift to a class is given after the termination of a 
prior life estate, the membership of the class will 
be those living at the termination of the prior life 
estate. Paterson Savings v. De Gray ... 149 

In construing a will the intent of the testator will be 
given effect unless it is contrary to law or public 
policy. Paterson Savings v. De Gray ...... Sinan eae . 149 

A “gift to a class” is a gift to a body of persons, un- 
certain in number at the time of the gift but to be 
ascertained in the future, who are to take in defin- 
ite proportions; the share of each being dependent 
upon the ultimate number. Paterson Savings v. De 
GS ici cnudsadinsalaaddsetasnpscsaduus iedacesaeaaesced 

The creation of a spendthrift trust by decedent’s will 
operates to discharge or forgive an indebtedness of 
a beneficiary to the testator. Brown v. Corn Ex- 
EE SI cis bok chains sd eanEnaddmsesA dae 

A gift of a legacy to a debtor does not, in itself, oper- 
ate to discharge the debt. Brown v. Corn Exchange 
SONG cccitdcccumiseaiaaear ans Lcdee ei ewsbanecmanoue cose Se 

Where parties in interest have adopted a practical con- 
struction of a will and acted in accordance there- 
with, they may be estopped from asserting con- 
trary rights. Brown v. Exchange Bank 

Words are to receive a construction which will give to 
every expression some effect, rather than one that 
will render any of the expressions inoperative. 
Kuser v. Herbst 

A finding of competency and proper execution by the 

Orphans’ Court will not be reversed where there is 

evidence to sustain it. Re: Estate of Kinane ........ 

express statement by the testator acknowledging 
his signature and declaring the document as his 
will is not necessary; it may be done by another 
acting for him with his assent. Re: Estate of Kin- 

UR. Bisa occ ace ice pksode ok da cesaneacadaereessunaswen 226 

An attestation clause in proper form is prima facie evi- 
dence of the facts stated in it. Re: Estate of Kin- 
ET ee eI E ORE CER ee ECT ED Ee CTP ETT eee te 

Where executor failed to select the charitable benefi- 
ciaries, the court may either name a new trustee to 
make the selection or may do so itself. Between 
Levin, Sub. Adm. C. T. A. and Attorney General, 
ER ae pcacadeucasaveee pa peanees OPER ee ee te 226 

Where power is given to executor to select charitable 
beneficiaries, and he dies without making any selec- 
tion, the disposition remains effective unless testa- 
tor intended it should fail in such event. Between 
Levin, Sub. Adm. C. T. A. and Attorney General, 


149 


158 


A 


> 


226 


estate “ to such charities as he may feel are worthy 
and those that he may feel I would be interested 
in”, is valid. Between Levin, Sub. Adm. C, T. A. 
and: Attorney General, @t B16 o<.os:000%0cccsicseisorecs 
Where the fund out of which an annuity is to be paid 
is given as a separate gift to another, the annuitant 
can look only to the income from the fund for his 
payments. Between Frederick D’Arcangelo, ete. 
and Pasqualina D’ Arcangelo, et als ................ 
A direction to legatees to pay a pension to “A” is valid 
and imposes an equitable charge upon the bequest. 
Between Frederick D’Arcangelo, etc. and Pasqua- 
lina D’Arcangelo, et als 5 
A direction to legatees of part of the shares of a cor- 
poration to employ “A” as an employee of the cor- 
poration is void as against public policy. Between 
Frederick D’Arcangelo, etc. and Pasqualina D’Arc- 
Co Ee rE LER cane ee pds Ska 234 
Where property is given absolutely to a person with the 
“wish” that he dispose of it in favor of others. the 
wish is to be respected as imperative and if the sub- 
ject and objects of the desired disposition are cer- 
tain, a conformable trust will be recognized. Be- 
tween Ist Mechanics Natl. Bank, etc. and 1st Mech- 
anics Nat'l. Bank, etc. 


of a power of appointment, where the provision in 

the will executed by the donee of the power, would 

otherwise be ineffectual, or a mere nullity; that is, 

it would have no operation except as an execution 

of the power. Between Hood, etc. and Fracis, et 

TE Oe Teeny Come ame aie SESE RY 357 
Where it is clear that some duty has been imposed 

upon an executor which necessarily carries with it 

a power of sale in order to enable him to perform 

that duty, a power of sale will be implied. Be- 

tween Noren and Sillitoe, et als oye. oe .. 370 
Whére the testator, either expressly or by implication, 

manifests an intention to vest in his wife the uncon- 

trolled power of disposing of the property, such pow- 

er involves the idea of absolute ownership and limi- 

tation over is void as inconsistent with her rights. 

Between Cranford Trust Co. and Robus, et als ..... 375 


(Continued on next page) g 
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A direction to pay all taxes levied on the estate does 
not include taxes levied on property appointed in 
the will. Between Phraner, etc., et al and Stone .... 392 
While as a general rule interest abates as the legacy is 
abated, interest is payable on the full amount of 
the legacy where the will indicates the testatrix so 
intended. Between Phraner, etc., et al and Stone ... 392 
Interest is not ordinarily payable upon a legacy until 
one year after the death of the testatrix but where 
the will fixes the time, interest runs from the time 
fixed. Between Phraner etc., et al and Stone ........ 
In construing wills, words will be read in a sense dif- 
ferent from their ordinary usage where necessary to 
effectuate the testatrix’s intent. Between Duane, 
et al and Stevens, etc., et al ......ccccccccccccsccece 
The word “either” construed to mean “any”. Between 
Duane, et al and Stevens, etc., et al ...........0.005 402 
The phrase “in the event of either of my children dy- 
ing without issue” held to refer to the happening 
of that contingency in the lifetime of the testatrix. 
Between Duane, et al and Stevens, etc., et al ....... 402 
A bequest of income without limit as to time, or gift 
over which can operate, is a bequest of principal, 
if there be no expression of a contrary intent and 
this though the gift be through a trustee. Between 
Duane, et al and Stevens, etc., et al .......... cc ccuee 
The will of the donee of a testamentary power of ap- 
pointment, though valid in West Virginia where 
he was domiciled, held invalid as an execution of 
the power granted by the donor who was domiciled 
in New Jersey since the donee’s wil! did not comply 
with the law of New Jersey. Between Fidelity 
Union Trust Co. and Caldwell, et al .............. 426 
The law of the domicile of fhe donor of a power of ap- 
pointment given by a will governs both as to the 
validity of the purported execution of the power by 
the donee and its interpretation. Between Fidelity 
Union Trust Co. and Caldwell, et al ............... 
WITNESSES 
A party to an action cannot bring suit against witnesses 
who testified against him for a conspiracy to give 
false testimony. Kantor v. Kessler ............sse005 27 
A witness who gives false testimony is liable to crim- 
inal prosecution but is not subject to a civil action 
by one against whom he testifies. Kantor v. Kess- 
BO dhdunacddsedceveddsendaeednccbcbnasdakaaseavaandaken 27 
The qualification of a witness is an issue within the 
sole province of the trial court and it is within his 
discretion to allow or refuse cross examination as 
to qualifications. Lo Biondo v. Allan .............. 51 
The adjudication as to capacity and responsibility of 
infants under 14 years to testify is to be made by 
the trial court. Carlotz v. Gavin ................00. 157 
Adjudication of infant’s competency will not be review- 
ed unless it is plainly shown to have been made 
without any evidence to support it. Carlotz v. Gav- 
Ul AkaeDueRUEAGidandscsucadbanddsnwddussndanaaeekeaseue’ 157 
A witness may not lay down the conditions under 
which he will testify. Matter of Joseph Schwartz ... 179 
A commitment to secrecy made by the witness is no 
justification for refusal to answer questions before 
the Grand Jury. Matter of Joseph Schwartz ........ 179 
An expert may testify from his experience and know- 
ledge in managing property though it be inconsist- 
ent with the actual income and expense figures of 
the property involved. Prudential Ins. v. Div. of 
OR OE ic ccccucekaceccsseesenexaieases 258 
WORDS & PHRASES 
The right of privacy is the right to be protected from 
any wrongful intrusion into ones private life which 
would outrage or cause mental suffering, shame, 
or humiliation to a person of ordinary sensibilities. 
Between McGovern and Van Riper, et al .......... 
“Anticipation” as used in a spendthrift trust means 
dealing with trust property before it is due to be 
paid to a beneficiary, Between Moore, etc. and 
NO ME oo icnedcdnedinenerescucdtecieoenenkeuwes 
The word “book-making” normally connotes the mak- 
ing of a betting book. State v. Morano .............. 415 
WORKMEN’S COMPENSATION 
There is no recovery where death is intentionally self- 
inflicted, even if the workman's brain had been in- 
jured by a blow suffered in the course of the em- 
ployment. Donazewski v. Erie R. R. Co. ............. 51 
Where death would not have occurred when it did 
except for an excessive exertion in the course of 
employment, it is compensable as an accident ar- 
rising out of and in the course of employment. 
SIE Wl SE Scndcaccsnaidcsededcadenineneedss 62 
Held, on facts, the thrombosis of the vena cava and 
azygos vein were the result of the progress of an 
existing syphilitic condition and not connected 
with the employment. Glanto v. Shafto ............ 69 
Absence of sudden sharp pain indicates thrombosis was 
caused by gradual progress of existing condition 
and not by a rupture producing strain. Glanton v. 
DE tci cca che asknnakse ined dcheauabadekabenedabhss 69 
A recurrence of a hernia or an aggravation of a pre- 
existing hernia is compensable though the five 
points necessary for a compensable hernia are not 





proved. Mandel v. Federal ..................cceeeeeee 7 
Certiorari denied since there was no proof accident arose 
out of the employment. Grabol v. Borstein .......... 4 


HAVE YOUR ISSUES PERMANENTLY BOUND 


Right to file formal petition expires two years after the 
last payment of compensation or treatment by re- 
spondenf. Simone v. Atlantic Commission Co. ...... 106 

RS. 34:13-79 makes officers of a corporation which does 
not carry the required employees’ liability protec- 
tion individually criminally liable to fine but not 
civilly liable to an employee for the amount of his 


SUNG, BGO, MD. wi inne siecnisatscéscsaccanes 110 
Workmen’s Compnesation Insurance for single liability 

is complete compliance with Employees Liability 

Act though employer may be subject to double lia- 

bility by reason of improper employment of minor. 

I Whi III 4, 4.4. d- dcawae henwbialetnnankiasiuanedasel 110 
Workmen's Compensation Law Amendments .......... 117 


Held, on facts, injury sustained while on way home 
from office was compensable. Martin v. Hasbrouck 
EY MEE bus dcanccehaeiheseaeneteanasdascaiens 118 

The test of whether the service was a concurrent cause 
for the journey is that the inference must be per- 
missible that the trip would have been made though 
the private errand had been cancelled. Martin v. 
Benswewet Melee TH. Bs Ba. asics ccscccccccccsciscecs 118 

Injury sustained while on journey is compensable even 
if the service of the employer was not the sole 
cause of the journey so long as it was at least a 
concurrent cause. Martin v. Hasbrouck Heights 
Sl Wh nbnckcegednpansccsnechsshensecemiavenanserenes 118 

Held, on facts, petitioner sustained burden of proving 
compensable increased disability. Breheny v. Es- 


WO scccacaxeiciannes sda dsasascihhdthettadvatdcewiie 126 
Effort and trauma are causally related to coronary oc- 
RG. GER Wi TD hak dsidc iv icccccancsnscncdes 126 


Determination and award is res adjudicata as to com- 
pensability and as to nature and extent of disabil- 
ity at the time thereof. Brenheny v. Essex ..:....... 126 
Rape committed by customer on employee in back 
room of store when employee went there in serv- 
ing the customer, held under all facts, an accident 
arising out of and in the course of the employ- 
ment. Giracelli v. Franklin Cleaners & Dyers ...... 131 
accident arises out of the employment if but for 
the employment it would not have happened. Gira- 
celli v. Franklin Cleaners & Dyers .................. 131 
Where the accident is the result of the forces of nature, 
the general rule is that it is necessary to prove the 
workman's position specially exposed him to the 
general risk. Mixon v. Kalman .....................- 10 
A risk incident to the employment may include a risk 
common to all mankind. Mixon v. Kalman .......... 150 
An accident arises out of the employment if it en- 
sues from a risk reasonably incident to the employ- 
SR EE Ho cntncncecenccnsenacskeannanas 
Where employment required employee to stay outdoors 
at the particular location during a storm injury by 
lightning stroke held a compensable accident. Mix- 


A 


bo] 


SE Le aS ee eae See aE 150 
The rate of pay and not the actual earnings is the basis 
Sen Grn GS UNE. ind bkk occ sve xtencceainians 199 


The section making a contractor liable for injuries 
sustained by an employee of a sub-contractor if the 
sub-contractor does not carry compensation insur- 
ance, applies to a coal dealer who hires an inde- 
pendent contractor to make deliveries for him. .... 199 

Held on facts, thrombus was due to natural causes and 
not to blow received when a bottle fell on dece- 
dent's foot. D. Kaltman & Co. v. Itzkowitz .......... 250 

Burden of proof is on the employer to show the cause if 
it seeks to avoid liability because death occurred 
from a cause for which it is not responsible. D. 
Takia Ge Ca. 0. FORE nn cccccccdiccsosarisccce 250 

Burden of establishing by a preponderance of probabili- 
ties that the employment was one of the causes 
without which the employees death would not have 
occurred, is on the petitioner. D. Kaltman & Co. v. 
DID «> dn ncwnnnsukehdacad ddd esheatnan asad keen eran 

The burden is upon the petitioner to show by a pre- 
ponderance of the probabilities according to the ex- 
perience of mankind that the accident arose out of 
the employment. Giles, etc. v. W. E. Beverage 
RL, cocudasksavuanchbanadekcecadsuessaeesbeusanaanee 257 

Proof of shooting by an unknown assailant, for no 
known reason or motive, without more, fails to es- 
tablish the requirement that the accident arose 
out of the employment. Giles, etc. v. W. E. Bever- 
OE ES ods ice aa ncaa dakabeaaiendeaeasdekeiean 257 

Held, on facts, decedent’s death from fall out of 20th 
floor window was not accident arising out of the 
employment. Relay v. Continental American Life 
UE Mc cs vcx esac ba thn ded de acansmacaceneea ten duasane 263 

Burden is on petitioner to establish death arose out of 
and in the course of the employment. Relay v. Con- 
tinental American Life Ins. Co. ..................000- 

Schedule of Disabilities and Compensation Rates Effec- 
ER Ie a ee ee ee 296 

Held on facts, petitioner suffered an aggravation of a 
prior tubercular condition for which he is entitled 
to compensation. Fitzsimmons v. Federal Shipbuild- 
ine Ge Tey Eheekt Co... © GOGMK cvcccccccccccccscccces 301 

Where the accident produced the disability from which 
the petitioner is now suffering, compensation is pay- 
able and the fact that an underlying tubercular 
condition was present, whether quiescent or in an 
active form is not material in fixing liability. Fitz- 
simmons v. Federal Shipbuilding & Dry Dock Co., 
OG ivsscantincewssncdussasanssceedskonisescauns .-. 1 
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ZONING 


Petition is filed within time if it is filed within two 
years of respondent’s failure to meet any of the 
payments required in an agreement to pay com- 
pensation. Zeitko v. Jacques Wolf Co. and N. J. 
Manufacturers Casualty Insurance Co. .............. Kl] 

State Compensation Courts have jurisdiction over ship 
yard employees engaged in converting a freight 
ship to a troop ship at a local ship yard. De Graw 
Wi DE bce pinceuinsceaeacsacdedeaitacuseneied saamdigeaee 35 

Under the proofs in this case, injury sustained while 
riding with the employer in his car, on the way to 
work, after turning the car over to him, arose out 
of and in the course of the employment, and hence 
remedy, if any, is in the Bureau. Wolf v. Oestreich- 
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Se OREO NAED A here any ny an eee ee 
A judgment entered after hearing is a final judgment 
and a final disposition of the case even though the See Ri 
parties had agreed to the award as made. Rothen- New J 
back v. Paterson Knitting Mills .................... 351 7 a 
If an examination of the record indicates an independ- a 
ent determination upon the merits after hearing in adeus , 


the customary mode, then the award is a judgment 





on the merits and is not a compromise even though GENCY 
counsel describe it as such when drawing the award » 
for signature. Rothenback v. Paterson Knitting — 
RS He eR Ie eRe ee: 351 mm take ii 
If there is a separation through the fault of the wife, the cr 


or she consents or acquiesces therein or asserts her 
complete independence of her husband, there is a 
cessation of dependency in the legal sense. Butler v. 
BEE doc Unescdsacdenncitaeedetstdieasneeeeneee 
Facts examined and held that while the petitioner and 
decedent were living separately, there was no real 
impairment of the marital status and continuing 
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obligation to support. Butler v. Harris .............. fe, 1944. 
Where injury occurs while employee has so deviated angani, 

from his required route as to be outside the scope owling, 

of his employment, it does not arise either out of ewton 

or in the course of the employment. Koeppel v. Irv- 

ees WN iin ia ccs. cockeccicscactonsnnpuumenee onald O. 


ts: Lou! 
laintiff 
he erecti 
pfendant 
ent ther 
H by pla: 
sputed b 
ict Cour 
as a bala 
hat findin 
gmoe argu 


The fifth requirement for a compensation inguinal her- 
nia as stated in R.S. 34:15-12 (X) does not mean 
merely that the workman was in need of a licensed 
physician within 24 hours but rather that the at- 
tendance of a licensed physician was had within 24 
hours. Black v. DeVries, et als ..........sseeeeeeee 

Under R.S. 34:15-12 X Sundays are not excluded from 
the 24 hour period for notice to the employer where 
the employer's business is “in operation” on Sun- 
days. Polansky v. Federal .........+.--seeeeeeeeveees Si 

Held, notice to employer on Monday of a hernia attack 
suffered on Saturday is too late where the employer 
was “in operation” on Sunday. Polansky v. Fed- 


OE on ce dandks LONER ARAEKREEARAO ene Bes, 
Held, on facts, petitioner suffered a compensible dis- at plaint 
ability due to a traumatic neurosis. McGhee v. blease to 
PD, oc dpc enckchncnenkeeduenadssbcan eee et eeeeees -++» Wiindants a 
An employer who makes a payment of intermediate ally dist 
tally 


permanent disability is entitled to a credit for such 


payment against an award for the ultimate disabil- There wa 


-ity resulting from the same accident. Skurkis v. 1d the tr 
Mimomer Ge Bam, GE OE noc cccccccccccsccdscssescsccsces as that 
An occupational injury is one which, in the usual ne 
course of events, is common to all who engage in e, and th 
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